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OUTLINE  

 

 

• Context: EU and social policy 

• Context: Labour market dualisation 

• Theory 

• Analysis: the fixed-term work directive and case 

law  



LITERATURE ON THE POLITICAL 

INFLUENCE OF THE ECJ 

• ECJ supports liberalization (Scharpf, 2010)  

• ECJ has contributed to expanding anti-discrimination 

(Bell, 2012) 

• But what about the role of the ECJ in areas  including 

market-making and market-correcting? 

• “Activist” Court with extensive repercussions (Hjalte 

Rasmussen)  

• “Contained justice” (Conant) 

• Different degrees of compliance with EU law 

(Blauberger) 

• Proportionality and degree of discretion crucial (Davies)  

• Fixed-term work directive is an attempt to re-regulate 

labour markets (Countouris)  

 



CONTEXT: CHANGING LABOUR MARKETS IN 

EUROPE 

• Labor market dualization, esp. in corporatist welfare states 

(Emmenegger et al., 2012) 

• Deregulation of temporary employment (e.g. fixed-term 

contracts) 

• Proliferation of the number and forms of fixed-term contracts 

• Part-time can be voluntary and stable (esp. northern Europe)   

• Fixed-term work is more precarious and contentious 

• Governments and business favourable to fixed-term work  

• Unions’ constituents are workers on open-ended contracts 

• Inequality in access to training, benefits 

• Precariousness with regard to crisis context 



CASE SELECTION 

 EU directives on part-time work, fixed-term work and 

temporary agency work 

 1999 fixed-term work directive (discussions since early 1980s) 

• What is a fixed-term contract? 

• Equal treatment (with comparable permanent worker) 

• Measures to combat (abusive) usage of successive fixed-

term contracts 

• Aim to facilitate transition to open-ended contracts 

• Case-law on fixed- term work (2007 to 2013) 

• Preliminary rulings to the ECJ on fixed-term work directive 

(no full infringement procedures), esp. from corporatist 

welfare states (ca. 60 cases) 

• Most cases emanate from corporatist welfare states 

 

 

 

 



ECJ CASE LAW IN THE AREA OF FIXED-

TERM WORK 
 17 cases with strong focus on fixed-term work directive 

 Mostly originating from continental European countries 

and the public sector 

 Member states always opposed the case 

 Litigations on issues related to anti-discrimination, age 

discrimination, (ab)use of using fixed-term contracts, 

conversion to open-ended contract  

 

 

 



ANALYSIS OF EU LAW  Europeanisation 

dimensions 

                                               

Scope of EU 

directive 

Restrictive scope Neutral scope Expansionary scope 

CJEU 

interpretation 

of EU law in 

preliminary rulings 

 

 Restrictive 

 

Neutral  

 

 Expansionary  

w 

Proportionality: 

degree of discretion 

to national judges 

 

  

Wide 

  

Implicit 

  

Narrow 

Degree of 

Europeanisation 

 Low 

(contained justice) 

 Medium 

 

 Low 

(Expansive justice) 



RESEARCH QUESTIONS 

• What potential of the directive for 

Europeanisation (restrictive, neutral or 

expansionary)? 

• How does the ECJ interpret the core principles 

of the directive (restrictive, neutral or 

expansionary)? 

• Which scope for interpretation is left to the 

national judges (full, implicit or very little)? 

• What are likely effects of the rulings for 

preventing or correcting labour market 

dualisations? 



 THE DIRECTIVE ON FIXED-TERM WORK   

“This agreement sets out the general principles and 

minimum requirements relating to fixed-term work, 

recognising that their detailed application needs to 

take account of the realities of specific national, 

sectoral and seasonal situations” (preamble, FTWD).  

- Minimum standards 

- Proportionality high  



THE DIRECTIVE OF FTW: RESTRICTIVE 

POTENTIAL FOR EU INTEGRATION 
Anti-discrimination 

- relative concept/CPW 

- ‘objective’ reasons allow for deviation from this principle 

- Restrictive  

Prevention of abusive use of fixed-term contracts 

- conditions under which employment relationship to be 

permanent must be defined in national legislation  

- conditions for identifying contracts as ‘successive’ must 

also be defined nationally 

- Requirement to have rules to prevent successive use of 

fixed-term contracts 

- Restrictive 

 



CASES ON ANTI-DISCRIMINATION 
Del Cerro Alonso case (2007) 

- Bonuses not incurred during 12 years of fixed-term contract (after 

conversion to open ended contract) 

- ECJ ruled that bonuses should be paid for the entire period, from 

the moment the fixed-term contract began 

- Retroactive effect 

- Expansive interpretation of equal treatment 

- Discretion to national judges low 

- Spanish law had to be rectified accordingly: conditions for fixed-

term workers equalised with those on open ended contracts 

- Following cases follow on from this case, concerning bonuses, and 

human capital development: Expansive interpretation of equal 

treatment 



AGE DISCRIMINATION 

• Mangold (2005) 

• Context: law allowing +58 to be employed on ftc changed 

to +52 (in Germany) 

• ECJ ruled that this was to be changed  

• Government changed it but did not abolish this policy 

• Now max. 5 years for workers who have been 

unemployed at least 4 months 

• Government limits impact of the ruling 

 

 



ABUSE OF FIXED-TERM CONTRACTS 

• Mangold and following 

• Objective conditions such as social policy allowed 

for use of ftc for many years 

• Restrictive interpretation 

• Discretion to judges broad 

• Allows governments to pursue policy of using 

fixed-term work 

 



CONVERSION OF FIXED-TERM TO OPEN-

ENDED CONTRACTS 

 In cases of conversion: conditions of jobs to be 

analysed in cases of conversion 

 Thus, discretion for national judges considerable 

 



CONCLUSION 

• Main focus on equal treatment (anti-discrimination) 

• No clear position to the prevention of abusive or 

successive fixed-term contracts  

• Workers: still fixed, but at least treated equally 


