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Free movement 

• Free movement as a workers‘ right already 
formulated in the first EEC acts (Rome treaty 
1957, art.48ev);  

• EU citizens have the right to go to another country 
and seek for employment; the treaty underpins 
right to work, residence and labour rights, plus 
equal treatment  

• Coordination social security (Regulation1408/71) 
• Border regions have gained experiences with 

cross-border cooperation (after WW-II) 
• Interesting best practices, for instance, Italian 

union offices in Germany (opened in the 1960s) 
 



The free provision of services 
 and the notion of posting 

Workers do not seek access but are posted by 
their company; therefore parts of the home 
country rules stay upright (notably social 
security legislation)  
• The existence of a labour contract in the home 

country (before and after). 
• A genuine company that has signed a contract 

for the temporary provision of services in the 
host country. 

• Posted workers pursue subordinated work 
under the control of the posting undertaking. 



Some experiences 

• New channel for recruitment of cheap labour 
• Outsourcing and the chain of (labour-only) 

subcontracting, agencies 
• National judicial compromises on the 

difference between a commercial contract (for 
the provision of services) and a labour 
contract no longer a guarantee 

• The bypass is shaped according to the 
regulatory frame 



Enforcement and compliance 

• How to seek justice; barriers for complaints 
• Control of the regularity and the collection of 

relevant information 
• Registration, notification problems 
• The triangular character of the relation 
• Administrative sanctions are not taken 

serious in cross border situations 
• Effective, proportionate and dissuasive? 
• The ECJ restrictions on control and 

enforcement; infringement practice limits 
compliance control and sanctioning 



Freedom of establishment interacts 
with free provision of services 

The emphasis (national and EU) has been:  
•Deregulation of the business environment  and 
facilitating the entrance to entrepreneurship 

•Introduction of competitive legal pluralism  
•Lowering of the criteria of establishment (e.g. 
capital) 
•Efforts to ease mandatory rules (e.g. loosening 
registered office and head office in same country)   
•Infringement of cases that identified ‘barriers’ for 
the free establishment 



Consequences 
No serious analysis what this means for:  
•Creditors 
•Workers 
•Distortion of competition 
In a cross-border context: 
•Risks of tax evasion 
•Circumvention of social security  
•Employment relations blurred 
•Threat for workers participation & labour 
standards   
•Fake ownership and evasion of liability 



Any instrument available? 

Key question is how to define a genuine 
undertaking in contrast with ‘a wholly artificial 
arrangement’.  
There are a few instruments: 
-Regulations for the coordination of the social 
security (883/2004 and 2009/987) provide 
criteria for a genuine undertaking, 
-Regulation for the transport sector formulates 
criteria (1071/2009) on access to the sector, with 
similar provisions to eliminate letter-box firms.  
However, proper enforcement of rules is lacking. 



Genuine for the coordination of social 
security 

Regulation 987/2009 Art 14. 2.  
For the purposes of the application of Article 12(1) of 
the basic Regulation, the words “which normally 
carries out its activities there” shall refer to an 
employer that ordinarily performs substantial 
activities, other than purely internal management 
activities, in the territory of the Member State in which 
it is established, taking account of all criteria 
characterising the activities carried out by the 
undertaking in question. The relevant criteria must be 
suited to the specific characteristics of each employer 
and the real nature of the activities carried out 



 
Enforcement Directive on the 
Posting of workers 
 
Article 4 2.  
”In order to determine whether an undertaking 
genuinely performs substantial activities, other than 
purely internal management and/ or administrative 
activities, the competent authorities shall make an 
overall assessment of all factual elements 
characterising those activities” ... 
 



Concluding part 

• Different forms of circumvention 
• Cross-border recruitment via (temporary) 

agencies. 
• Sham self-employment. 
• Shift to other industries (regime shopping).   
• Manipulation with free establishment (post-

boxes) and country of residence. 
• Abuse of the posting rules (working time, 

minimum wage, scaling not in line with skill 
level, absurd deductions). 



Recommendations 

• The respect for the regulatory framework (of 
labour standards and working conditions) in 
the host country has to be restored.  

• Written evidence, in the form of contracts and 
registration, must be obligatory to make it 
possible to divide between genuine and sham 
cross-border labour recruitment.  

• Cross border mobility based on EU regulations 
must be complemented by recognised legal 
provisions to guarantee effective transnational 
sanctions, remedy or redress. 


