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Introduction 
This note is a contribution to the ongoing discussion within the Working Party on Chemicals 
of the EU Advisory Committee on Health and Safety (WPC/ACHS) about the revision of the 
Occupational exposure limit values (OELs) for lead and its compounds in Directive 98/24/EC 
(Chemical Agents Directive or CAD).  
In its opinion adopted on 11 June 2020, the Risk Assessment Committee of the European 
Chemicals Agency (RAC/ECHA) recommended the adoption under the CAD of both an OEL of 
4 µg lead/m³ (inhalable fraction, 8h TWA) and a Biological Limit Value (BLV) of 150 µg lead/L 
blood. The BLV is meant to protect workers exposed to lead and its inorganic compounds from 
lead chronic toxicity. RAC/ECHA also recommended to add a qualitative statement in the CAD 
that the exposure of fertile women to lead should be avoided or minimized in the workplace 
because the proposed BLV for lead is not protective of the offspring of women of 
childbearing age.  
The objective of this note is to warn the EU Commission at an early stage of the WPC/ACHS 
discussion about the discriminatory character of the proposed BLV for women at the 
workplace and the risks of litigation in front of the European Court of Justice should the 
proposed BLV be adopted in the CAD.  
 
 
EU legal background 
Equality of treatment between women and men is at the heart of the European Union’s 
activity that the Commission ought to promote. Any discrimination based on grounds such as 
sex shall be prohibited (art 21 of the Charter of Fundamental Right). The European Union aims 
to go beyond non-discrimination and promote equality between women and men, particularly 
regarding the employment and working conditions (art 23 of the Charter of Fundamental 
Rights of the European Union; para 2 of the European Pillar of Social Rights). 
 
Another fundamental right is the right to safe and health working conditions. Indeed, every 
worker has the right to working conditions that respect his or her health (art. 31 Charter of 
Fundamental Rights of the European Union: art. 3 of the European Social Charter). As stated 
in the European Social Charter: 
“The primary aim of this policy shall be to improve occupational health and safety and health 
and to prevent accidents and injury to health arising out of, linked with or occurring in the 
course of work, particularly by minimizing the cause of hazards inherent in the working 
environment”. 
 
This aim has been stressed again with the European Pillar of Social Rights at its paragraph 10: 
 
“Workers have the right to have a high level or protection of their health and safety at work. 
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14 December 2020     Page 2 of 3 

Workers have the right to a working environment adapted to their professional needs and 
which enables them to prolong their participation in the labour market”.  
 
In this broader context, the Council adopted the Directive 2006/54/EEC on the 
implementation of the principle of equal opportunities and equal treatment of men and 
women in matters of employment in occupation (recast). This directive provides that there 
shall be no direct or indirect discrimination on grounds of sex in relation to working conditions 
(art. 14). Art. 2 of the directive defines direct and indirect discrimination as: 
 

• “Direct discrimination”: where one person is treated less favourably on grounds of sex 
than another is, has been or would be treated in a comparable situation. 

• “Indirect discrimination”: where an apparently neutral provision, criterion or practice 
would put persons of one sex at a particular disadvantage compared with persons of 
the other sex, unless that provision, criterion or practice is objectively justified by a 
legitimate aim, and the means of achieving that aim are appropriate and necessary. 

 
As underlined by Eurofound, health and safety fall within the scope of working conditions 
scope. Therefore, the principle of non-discrimination and equality between men and women 
shall apply to the protection of health and safety at work. The Court of Justice of the European 
Union has also made this connection in its jurisprudence, e.g., C-531/15, Elda Otero Ramos v 
Servicio Galego de Saude, Institutio Nacional de la Seguridad Social. In this decision, the Court 
stresses that exposure to dangerous agents, processes or working conditions must be 
assessed – especially when it comes to the protection of pregnant women, workers who have 
recently given birth or who are breastfeeding (as more generally protected in Dir. 92/85/EEC). 
 
Therefore, based on the Charter of Fundamental Right, the European Social Charter, the 
European Pillar of Social Rights and the EU Directives (e.g., Directive 2006/54/EEC), women 
have the right to a high and similar level of protection than men at the workplace. The EU 
institutions should promote equality of treatment by ensuring that women and men are 
equally protected at the workplace. This protection includes the protection against 
exposure to dangerous agents - such as lead. 
 
Revision of the OELs for lead and lead compounds  
In the current context of the revision of the Directive 98/24/EC, the RAC/ECHA recommended 
the following value: 

• Atmospheric OEL (8h TWA) of 4 µg/m³ (currently 150 µg/m³) 

• A biological limit value (BLV) of 150 µg of lead per liter of blood (currently 700 µg/L of 
blood). 

While these measures are an improvement, the proposed BLV constitutes a discrimination 
and a breach against equal protection of women and men at the workplace. Indeed, the 
report(s) submitted by the RAC/ECHA provide(s) that: 
 

• It is recommended to add a qualitative statement in the Chemical Agents Directive that 
the exposure of fertile women to lead should be avoided or minimized in the workplace 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006L0054&from=EN
https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/working-conditions
http://curia.europa.eu/juris/document/document.jsf?text=&docid=197614&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=17751724
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31992L0085&from=EN
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because the BLV for lead is not protective of the offspring of women of childbearing 
age. (page 4) 

• When national reference levels are not available, blood lead levels in women of 
childbearing age should not exceed the Biological Guidance Value (BGV) of 45 µg/L, 
the maximal European reference value. (paragraph 11) 

 
Therefore, if the EU legislators adopt the Biological Limit Value of 150 µg/L of blood, it could 
be qualified as a direct discrimination considering that women would be treated less 
favourably than men – regarding the protection against lead. 
 
Even in the event where this argument is battled by the European Commission/the employers’ 
representatives, this BLV will create a situation where women could not be hired in 
workplaces where they can be exposed to lead – considering that employers will avoid all risk 
or liability. Therefore, even if the BLV of 150 µg/L seems neutral at first, it would put women 
at a particular disadvantage compared to men, e.g., access to employment and insertion in 
labour market. Another option which would be also unacceptable from the point of view of 
the fundamental human rights is that women should inform their employers about the fact 
that they are not fertile in order to be employed. Considering the experience in the past, such 
a situation could be a pressure on women to be sterilized (see the Supreme Court case law in 
the United States in cases like UAM Johnson in 1991) 
 
The only BLV that would guarantee a high level of protection of human health and equality of 
treatment between women and men is the Biological Guidance Value (BGV) of 45 µg/L, the 
maximal European reference value. 
 
In our view, the specific discussion about the lead BLV shows once again the need to define a 
specific legal framework for reprotoxic risks at the workplace. The objective should be to 
address reproductive health hazards for both sexes without fear that employers will simply 
exclude or remove women for jobs while leaving men exposed to hazardous substances. 
 
Possibilities for contestation 
In the unlikely event where the Commission and the Council persist in the adoption of the 
biological limit value of 150 µg/L, actions may be brought by Trade Unions (as legal persons) 
to seek the annulment of this measure that is contrary to EU law – equality of treatment and 
non-discrimination between women and men at work (art 263 TFEU). The Court of Justice has 
then the possibility to declare the act void, and the Commission and the Council shall be 
required to take the necessary measures to comply with the judgment of the CJUE (art 266 
TFEU). 
 
 
 
 
 
 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012E263
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E266
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E266

