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4.Employment, workers management and access to self-employment:

(a)AI systems intended to be used for recruitment or selection of natural
persons, notably for advertising vacancies, screening or filtering
applications, evaluating candidates in the course of interviews or tests;

(b)AI intended to be used for making decisions on promotion and
termination of work-related contractual relationships, for task allocation
and for monitoring and evaluating performance and behavior of persons in
such relationships.

Draft AI Act. Annex III

High-risk AI systems referred to in article 6(2)
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Article 6.1 Transparency on and use of automated monitoring and
decision-making systems

(a) automated monitoring systems which are used to monitor, supervise or evaluate the
work performance of platform workers through electronic means;

(b)automated decision-making systems which are used to take or support decisions that
significantly affect those platform workers’ working conditions, in particular their access
to work assignments, their earnings, their occupational safety and health, their working
time, their promotion and their contractual status, including the restriction, suspension
or termination of their account.

…

Draft Directive on Improving Working Conditions in Platform Work
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EU Parliament: Article 6 – paragraph 2 – point a – point ii b (new)

‘AUTOMATED MONITORING AND DECISION-MAKING SYSTEMS’

(iib) the functioning and mode of operation of features that affect the

employment relationship, in particular recruitment, access to work assignments,

earnings, health and safety, working time, promotion, ranking, and the restriction,

suspension or termination of accounts;

(iii) the categories of data and main parameters that such systems take into

account and the relative importance of those main parameters in the automated

decision-making, including the way in which the platform worker’s personal data

or behaviour influence the decisions and any performance evaluation

mechanisms; and any performance evaluation mechanisms;
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Proposed definition (Ponce del Castillo and Naranjo 2022)
Automated or semi-automated computing processes that perform one or more
of the following functions:

(1) workforce planning and work task allocation,
(2) dynamic piece rate pay setting per task,
(3) controlling workers by monitoring, steering, surveiling or rating their work and

the time they need to perform specific tasks, nudging their behaviour,
(4) measuring actual worker performance against predicted time and/or effort

required to complete task and providing recommendations on how to improve
worker performance and,

(5) penalising workers, for example, through termination or suspension of their
accounts.

(6) Metrics might include estimated time, customer rating or worker’s rating of
customer.
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Data protection issues
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Art 6: Transparency on and use of automated monitoring and decision-making systems

Inform workers of: 
a) Automated monitoring in use/to be 
used to: 
monitor, supervise or evaluate the work 
performance. 

b) Automated decision-making systems 
that significantly affect working 
conditions*. 
• Categories of decisions
• Parameters & grounds.
Art. 6.1 (b) “access to work assignments, their earnings, 
their occupational safety and health, their working time, 
their promotion and their contractual status, including the 
restriction, suspension or termination of their account.”

Information must be:
detailed in a document available for 
worker reps. and authorities.

DISCUSSION POINTS:

Requirement to disclose within the contract regarding 
the processing operations (GDPR).

• What data is observed?

• What data is used to make decisions?

• How to assess that a decision significantly affect 
working conditions? Who makes that assessment?

• What decisions should not be made?
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Art 6.5: Do not process data that is not intrinsically connected to and strictly necessary for 
performance of the contract 

a) Personal, emotional or psychological 
data, 
b) Health data (except GDPR art 9),
c) Private conversations including with 
worker representatives, 
d) Collect data while the platform 
worker is not working.

DISCUSSION POINTS:

GDPR minimum requirements. 

Instead, clearly state that the used of informed 
consent is prohibited.

Today ‘offline data’ is collected. Ex.: Glovo processing 
geo-localization data during no working hours.

Clearly state that other data should not to be 
collected:
Trade union membership
Political opinions
Profiling practices.



A point for close scrutiny

What happens when al this data is 
anonymized?

And does it become industrial data?
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Art 7: Monitor & evaluate the impact of the decisions that impact working conditions

Evaluate the impact of individual 
decisions taken or supported by 
automated monitoring and 
decision-making systems.

Regular OSH risk evaluation.

Assess appropriate safeguards 
for risks.

Introduce preventive & 
protective measures.

Allocate sufficient human 
monitoring the impact of the 
decisions. 

DISCUSSION POINTS:

EP report: “provide for human oversight for all deciions”.

“Doubling work” for DLP?
• How can human workers monitor and evaluate working 

conditions while these are mediated by data driven 
systems?

• How can risks assessment be humanly done?
• How many humans to monitor the impact of individual 

decisions?

Computing large scale collection 

of fine grain data



A point for close scrutiny: 
A huge volume of data and decisions are 
processed automatically.

I have doubts that the provision on manually 
reviewing decisions is realistic, when decision-
making systems are based on automated 
business model.

What are the consequences if this is not done 
well? GDPR or MS?
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Art 8 Human review of significant decisions

Right to an explanation of any 
decision from an automated 
system, and reasons for 
restricting access to an 
account. 

Right to review decisions with 
substantial reply.

Obligation to rectify or 
compensate.

DISCUSSION POINTS:

• What procedure to explain? 

• At the discretion of DLP?

• How many human resources?

• Compensation at the discretion of MS.
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There is not a single solution to govern and regulate 
monitoring and automated decision-making systems 
at work.

The PWD will help to balance the asymmetry of power 
if :
(1) it goes beyond transparency,
(2) if data protection principles are adjusted to the 

context of employment, 
(3) if the minimum GDPR-requirements are raised.

Today it looks like that the burden and responsibility 
lie on the worker.
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1. Adjusting legal framework 
(Ponce Del Castillo and Naranjo 2021, Veale et al 2022)

• Obligation of DLP to keep a record of all processing activities, ie a paper file.

What data is collected, what data is processes?
• Obligation to disclose all data and metrics. 
• Verify that platforms have the correct data.
• Prohibition to not use monitoring and decision-making systems for specific 

uses. 
• Prove meaningful human intervention should be demonstrated by the 

platform.
• Ad hoc legislative instrument for AI in employment.



Aida Ponce Del Castillo © etui (2023)

2. Enabling feedback from workers:
Obligation to explain how the algorithm works. 

Pro-actively inserting human-in-the loop (Casilli 2022).

Responsibility of workers reps to integrate data protection as a core activity.
Responsibility to flag up digitally related (new) risks and interactions (Ponce Del 

Castillo 2020).
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3. Using algorithmic analysis techniques: 
Reverse engineering (Agosti et al 2023 forthcoming).

4. Negotiating collective agreements at company or sectoral level
JustEats platform and trade unions CCOO and UGT in Spain.
Framework Agreement European Social Partners on Digitalisation.

5. Clarify the capacity and resources of competent authorities.
Data protection and labour

6. Reflect of the possible risks and liabilities.
Systems that deviate from the law
Systems that may have a defect
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Thank you
Aida Ponce Del Castillo

@APonceETUI
In  aidaponcedelcastillo
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