
The “better regulation” 
rhinoceros
The rhinoceros is reputed to be a single-minded and short-
sighted animal. The current European Commission’s determina-
tion to make “better regulation” its historical contribution to the 
shaping of Europe smacks of the same obduracy and myopia.

“Better regulation”? Who could be against that? It would be 
like complaining about sunny weather. But the eye-catching 
label is on a bottle of bitter potion. So what exactly is it about? 
The basic idea boils down to two things. 

The first is explicitly stated, the second implied: 
1.  Public regulation of any kind is apt to hold back business 

growth, especially where firms are bound by obligations to 
society and accountable for what they do in different ways. 
So it is about cutting the red tape on firms, especially their 
duty of information;

2.  The only good legal rule is one that works to grow the 
economy. The legitimacy of public intervention must be 
measured by impact analyses, which means differ-
ent kinds of cost-benefit assessment. 

These ideas hark back to 
former US President Ronald 
Reagan’s administration of the 
early 1980s. In “Reaganom-
ics”, the State was not the 
solution to the problem, it 
was the problem. An odd 
claim by the man who 
as chief executive of the 
world’s most powerful 
state headed up an unprec-
edented military machine. 
The deregulation credo 
found willing ears in Mrs 
Thatcher’s Britain. The New 
Labour government spun it, but 
never disowned that legacy. 

Meanwhile, the Organization for Eco-
nomic Cooperation and Development 
(OECD) formed a kind of pro-deregula-
tion think tank by setting up co-operation 
between deregulators of the leading indus-
trialized countries. The OECD sponsors the 
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5 models for calculating the costs of regulation that so appealed 

to the Barroso Commission. The results yielded by these models 
are lacking in serious substantiation. But so what? The economic 
calculation is just a smokescreen. The real point lies elsewhere: it 
is about more self-regulation by business, cutting the information 
firms have to give to the public authorities, their workers or con-
sumers. It is less an economic than a political issue. Putting more 
power in the hands of employers creates a policy-making system 
unhampered by the annoyances of democratic elections.

The current financial debacle ought to have dampened the dereg-
ulationist zeal. It again gives the lie to the old free-market credo 
that the sum of individual selfishness will add up to the common 
good. Telephone-number amounts are being poured into bailing 
out the financial system, but the political lesson of 25 years of 
deregulation has not been learned.

The Commission’s chosen path for health and safety at work calls 
into question the entire policy thrust followed since 1989. The 
duty to inform is the Community directives’ single biggest contri-
bution, reflecting an intention to establish a management systems 
approach to health and safety. But you cannot manage without 
information that is collected, stored and processed. Workers can-
not participate unless that information is communicated and dis-
cussed. The public authorities cannot police compliance without 
information from employers. Cutting down information require-
ments inevitably undermines prevention. Workers and society 
will pay a high price for the administrative costs saved in the 
form of work-related accidents and diseases. 

The “better regulation” lobby hide behind the sophistry of pro-
tecting small and medium-size businesses (SMEs). It is a myth that 
must be debunked. All available research shows that ludicrously 
little time is spent on prevention in SMEs. A preventive strat-
egy means beefing up, not cutting down, the health and safety 
management obligations of SMEs. The real issue is far less “how 
much” than “how well”. SMEs too often resort to outside consult-
ants who often go through the motions of what can be a costly 
tick-box exercise. In this area, it is the lack of regulation that has 
a cost and constitutes an obstacle. This is precisely the paradox 
of the rhinoceros charge – a blind rush towards an object which 
is often not what they think it is. The real object is elsewhere. But 
they do not see it, and still less do they care. n

laurent Vogel,Director of the Health and Safety Department 
European Trade Union Institute (ETUI)

The European Trade Union Institute for Research, Training and 
Health and Safety (ETUI-REHS) sheds its skin on 20th February 
2009. It is now simply the European Trade Union Institute (ETUI). 
With the name change comes a new visual identity focused on two 
values: simplicity and modernity.

With its new, revamped visual identity, the ETUI aims to further 
strengthen the exchanges and discussions with its partners and 
expand the reach of the work of its researchers and trainers. The 
new graphical “look’ will be phased in gradually on publications, 
websites, existing and new emailed newsletters. 

Visit our new web site and subscribe to our e-newsletter Hesamail: 
http://hesa.etui.org

EtUi. a new point of departure
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The Commission’s health and safety policy thrust 
claims to differentiate the employer’s substantive 
duties (e.g., replacing a dangerous chemical, using 
highly safe machinery) from their “information obli-
gations”. This kind of approach cannot apply to 
health and safety at work. EU Directives prescribe 
systematic health and safety management, and say 
little about the substantive content of physical work 
tasks. Information obligations – like risk assessment, 
logging work accidents, following-up on health sur-
veillance information, etc. – underlie all practical 
preventive measures. 

All reforms of health and safety at work legislation 
since the 1970s have been based on the premise that 
what was needed was systematic health and safety 
management. The production, processing and pass-
ing-on of information are building blocks of that. 
Without regular information input, there cannot be 
prevention, only case-specific reaction. Without 
information, consultation of workers and their rep-
resentatives is meaningless. Without information, 
public policing is reduced to responding to the worst 
occurrences like fatal accidents. Without information, 
there is no hope of integrating health and safety into 
company strategy. Health and safety at work and a 
tax measure are as chalk and cheese in this respect. A 
substantive tax obligation like the payment of a par-
ticular levy can be distinguished from administrative-
type information obligations like keeping accounting 
records or making out a tax return. This is an arti-
ficial distinction to make in health and safety mat-
ters, where there are almost no statutory preventive 
obligations. Barring the odd case, employers have 
no list of toxic chemicals that they have to replace, 
or detailed instructions as to what to do to make 
machinery safe to use. The legislation is largely what 
is known as reflexive law – a concept frequently used 
in environmental law to mean rules that do not spec-
ify the substantive outcome to be achieved but lay 
down procedures by which to achieve ends couched 
in fairly general terms1.

This means that the framework directive and most 
other Community HSW directives contain few 

Better Regulation: really better for health and safety 
 at work in Europe?

In a chilling announcement, the Commission claims that its plan for better regulation 
should enable savings of 150 billion euros for 2012 through a 25% cut in the administra-
tive burden on business. The figure may be questionable, but a close look at the specific 
proposals seems to leave little doubt that much of the handout to business will come at a 
cost to society. These are not savings from waste, but could be paid for dearly from deep 
cuts in the guarantees that underwrite public health, environmental protection, consumer 
protection and other core public interests.

detailed substantive rules (occupational exposure 
limits, medical checks, technical specs of plant and 
equipment, etc.). What they do do, by contrast, is to 
lay down a number of general objectives and estab-
lish forms of organization and procedures designed 
to create a management system and checks and bal-
ances tied to traditional collective labour relations. 
The regulatory procedures are complex, based on 
forging a link between making health and safety at 
work part of a business management system, and 
recognizing the opposing labour interests that make 
health and safety at work part of the collective rela-
tions system2. These rules can therefore be said to be 
chiefly about establishing a properly working system 
of information and relations (with workers and their 
reps, public authorities, preventive services and, to a 
lesser extent, other firms when concurrent activities 
are carried on, like working on mobile or temporary 
work sites).

Whether safety and health can be assured in all 
aspects of work is wholly dependent on this system 
of information and relations. Attempting to ring-fence 
substantive obligations by claiming them to be inde-
pendent of the information obligations and manage-
ment activities required of firms is pure fabrication.

The demands by some employers’ lobbies to cut 
down these information obligations are a bid to roll 
back the implementation of systematic health and 
safety management in firms, and tantamount to call-
ing for a lowering of prevention standards. Workers 
and the community will pay a high cost for any sav-
ings made by employers. It is on the cards that the 
short-term financial profits made by firms will soon 
be undermined by the longer-term costs incurred 
from accidents and illnesses (see box, p. 4).

Also, the effectiveness of health and safety at work 
policies depends on having national prevention 
strategies, which can only be properly informed by 
drawing on workers’ knowledge and experiences. 
If there is no systematic feedback to the authorities, 
the detailed problem analysis, priority-setting and 
resource allocation cannot be informed by it. 

1 See, in particular G. Treubner, Droit et 
réflexivité. L’auto-référence en droit et 
dans l’organisation, Paris, LGDJ, 1994.
2 For a more detailed analysis, see D. 
Walters, 2002 and Frick et al., 2000.

Special Report written  
by laurent Vogel,

lvogel@etui.org

All bibliographical references of this 
Special Report on p. 15.
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the over-light burden:  
a killing yoke!

The basic tenets of the Better Regulation lobby’s 
approach are open to question. The backbone of 
prevention is more the information obligations than 
headgear that can be worn or removed at will. But 
what of the argument that the information obliga-
tions on health and safety at work are an onerous 
burden that stops firms from being competitive? 

In practice, firms spend much less time than is 
needed on health and safety at work. The United 
Kingdom government is among the most vocal advo-
cates of “better regulation” in health and safety, the 
aim being to reduce the administrative burden on 
small and medium-sized businesses. A report pub-
lished by the Health and Safety Executive dismantles 
the myth that SMEs are crippled by their health and 
safety management obligations (Heriot Watt Univer-
sity, 2007). The report was based on a much more 
substantial methodology than the literature designed 
to quantify the administrative burden using costing 
models. The report’s conclusions show how little 
time is spent on health and safety. The authors report 
that, “SMEs spend surprisingly little time on health 
and safety activities, 59% of enterprises spend an 
hour or less a week with one in four spending no 
time at all”. The available evidence from other coun-
tries points the same way: the time spent on preven-
tive measures in the broadest sense is not enough to 
ensure an effective health and safety policy. 

In France, for example, just 19% of workers were 
informed about the risks of their work in 2005 (Cou-
trot, 2008), falling to 15% in firms with fewer than 
10 workers. It remains very low – below 30% – even 

in high-risk sectors like building. Women get even 
less information than men (13% against 25%). In 
Spain, a bare 25% of workers report a job risk study 
having been done in 2007 (MTAS, 2008). Tempo-
rary workers get a much worse deal than permanent 
employees (18.2% against 33.8%). 

An Irish government study has come up with what 
seems a likely cost approximation3. Total health and 
safety measures account for an estimated 1% or so 
of non-construction industry firms’ labour costs, 
and around 2% in the construction industry. This is 
a very small percentage given the issues at stake – 
nearly 160 000 people in the European Union are 
killed each year because of inadequate workplace 
prevention. 

A comparative study presented to a recent interna-
tional conference by the Swedish researcher Kaj 
Frick found that poor OHS management is behind 
technical and organizational risks, but in SEs (from 
1 to 49 workers) this can better be described as a 
separate risk type. Their lack of competence and-or 
planning in OHS very often expose workers to risks 
that otherwise would be easy and cheap to avoid 
or abate. The higher OHS risks in SEs are partly an 
effect of having more workers in manual work and-or 
in hazardous sectors. However, the main problem is 
the increased risk from poor OHS management4. 

risk assessment in the firing line

What main health and safety targets does “better 
regulation” have in its sights?

Risk assessment attracts the most vitriol. It had 
already been the focus of the Dutch Presidency’s 

3 Daniel Kelly, Economic Impact 
Assessment of Occupational Safety & 
Health Legislation in Ireland, presenta-
tion to the Conference of 7 November 
2008 in Brdo pri Kranju (Slovenia).
4 Notes taken during Professor Kaj 
Frick’s paper to the International Work 
and Health Forum, Paris, 3 November 
2008.

An examination of major industrial disasters gives 
clear evidence of how cutting down employers’ 
information obligations results in huge costs to 
society and companies themselves.

The explosion at BP’s Texas City refinery in the 
United States on 23 March 2005 which killed 15 
workers and injured 180 others is a telling case 
in point. The Chemical Safety Board investigation 
(the CSB is an independent federal agency that 
looks into chemical industry accidents) found irre-
sponsible and superficial management of safety 
designed to make short-term savings.

The CSB investigation found that the isomeriza-
tion unit where the explosion occurred had expe-
rienced eight similar incidents between 1994 and 
2004 with no injuries or fatalities. In two cases, 
however, fire had broken out. The CSB report 
found that “the eight incidents were not properly 
investigated, and appropriate corrective actions 

were not implemented. The investigation of a 
1994 incident resulted in an action item to analyse 
the adequacy of the blowdown drum. The area 
superintendent was responsible for the comple-
tion of this item. However, the item was never fin-
ished, and management officials did not follow up 
to assure completion. (...) In late 2004, following 
these major accidents and other near misses, the 
Texas City leadership was attempting to improve 
the refinery’s safety performance. Several years 
of audits and reports had identified serious safety 
system deficiencies. However, the safety initiatives 
that were undertaken focused largely on improv-
ing personnel safety – such as slips, trips and falls 
– rather than management systems, equipment 
design, and preventative maintenance programs 
to help prevent the growing risk of major process 
accidents.” 

Source: CSB News Release, 30 October 2006: CSB Investiga-
tion of BP Texas City Refinery Disaster Continues as Organiza-
tional Issues Are Probed

Management on the cheap – short-term savings
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2004 onslaught on Community legislation5. The Brit-
ish authorities put the cost of risk assessment to EU 
businesses at 5.5 billion euros (BRE, 2008), whereas 
the European Commission estimates the total cost 
of all work environment and employment-related 
information obligations looked at in a recent evalu-
ation of two Directives at between 4 and 5 billion 
euros (Commission, 2009). It costs out risk assess-
ment at about 2.5 billion euros – less than half the 
British estimate! 

The estimated costs of risk assessment may vary 
and be somewhat fanciful, but the political issue is 
clear. The obligation placed on employers to analyse 
all the factors in their firm’s operations that might 
endanger health and safety is a prerequisite for pre-
ventive activity. Without risk assessment all that is 
left is to react – usually too late – to unacceptable 
situations. 

The anti-risk assessment brigade put up three types 
of argument:
1.  Some want firms under a set threshold not to 

have to do a risk assessment, or just do a notional 
assessment that would not be evidenced in writ-
ing anywhere. In Italy, for example, firms with 
fewer than 10 workers can simply “self-certify” 
that they have done a risk assessment. The certi-
fication gives no statement of the risks assessed 
nor any planned measures to prevent them. It is 
unclear how workers’ reps could be consulted on 
the substance of the risk assessment if all they get 
is a copy of this administrative self-certification;

2.  Others believe a risk assessment should not be 
required for temporary or agency workers. A lead-
ing proponent of this is the Danish employers’ 
Confederation (DI, 2007) which also wants an 
exemption for the smallest firms. This is a particu-
larly cynical proposal, given the fact that these 
categories of workers are often exposed to serious 
risks without being given essential information 
and training.

3.  Yet others want risk assessment reduced to the 
exercise of simple common sense, usually based 
on a check list. This is the view taken by the 
British authorities in their agenda of “demystify-
ing risk assessment” and tackling risk-aversion. 
It is a view apt to lead to standardized, superfi-
cial assessments. Many risks do not seem risky 
in employers’ immediate “common sense” view. 
Most long-term risks are under-rated, and some 
are discounted. Prevention works only by seeing 
the inter-relationships between risks and tracing 
back to determinants like work organization and 
workplace labour relations. The scale and com-
plexity of risks are not automatically determined 
by workplace size. To cite just one example – 
women cleaners are exposed to a combination of 
major chemical hazards, awkward working pos-
tures, unsocial hours and a despotic work organi-
zation, often compounded by social disparage-
ment and gender and ethnic discrimination. 

Risk assessment aside, there are a great many other 
targets which vary with the attacker. Some have a 
problem with the obligation to log work accidents 
and analyse their causes with workers’ reps. Dutch 
employers’ federations are even against compiling 
European statistics on work-related accidents and 
occupational diseases (VNO, MKB, 2008, p. 24). 

Workers’ representation and its role in workplace 
prevention seldom come under direct attack. How-
ever, the demand to cut back the production and 
communication of information would turn the con-
sultation machinery into largely meaningless formal-
ities. As far as could be ascertained, only in Slovenia 
has the consultation of workers’ reps been called 
into question by the Ministry of Public Administra-
tion. At a conference organized by the Slovenian 
authorities in November 2008, a proposal was made 
to replace consultation of these health and safety 
committee reps by an Intranet-based information 
system. The proposal was knocked back by the Min-
istry of Labour. At an ETUI conference in January 
2009, the representative of the European employers’ 
lobby BusinessEurope claimed not to see why firms 
should consult workers’ reps on risk assessments 
when, in his view, personal consultations of workers 
would do.

Three other Directives are particularly vexing to 
employers and some governments.
1.  the Mobile or temporary Work sites directive. It 

is clear from the criticisms of this directive that the 
attack on Community legislation is concentrated 
on the obligation to provide effective means of 
managing risk prevention. It contains only a very 
small number of substantive obligations. It aims 
to establish integrated management of work sites 
which incorporates health and safety require-
ments from the planning stage and requires differ-
ent firms operating on the same work site to coop-
erate. The Commission believes that this directive 
has had positive results, borne out by the national 
reports on its application. While some call into 
question the obligation to draw up a written 
health and safety plan, the Bavarian government 
wants it scrapped outright;

2.  the protection of Workers from Carcinogens 
directive. The Danish employers’ confederation 
wants to move from an approach based on the 
intrinsic hazards of chemicals to one based on 
the actual level of risk in a given use (DI, 2007). 
This would lead to a fragmentation of situations, 
leaving individual firms free to decide whether 
or not to use carcinogens according to their own 
assessment of what level of risk is acceptable. 
The history of asbestos is a prime example of the 
disasters produced by this kind of self-regulation 
policy;

3.  the VdU directive. Here, the demand to reduce 
the administrative burden is a ploy to call for a 
revision of the few substantive obligations con-
tained in the Directive’s annexes. It would make 

5 See TUTB Newsletter No. 26, Decem-
ber 2004.
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more sense to await a comprehensive directive on 
musculoskeletal disorders before launching into a 
partial revision of one of the few pieces of legisla-
tion that actually exists in this area.

It is clear from this that the “better regulation” debate 
has been used to take the discussion beyond admin-
istrative burdens and call into question many other 
aspects of health and safety at work – a trend even 
more clear in the Stoiber group’s proposals on work-
ing time and REACH (see article p. 9).

Some of these proposals will probably have to be 
dropped. Some seem so crude and approximate as 
to lack any credibility, whereas others could actually 
undermine Community health and safety at work 
policy. 

size matters?

One recurring theme for “better regulators” is that 
company’s obligations should be adapted to their 
size. They want this approach applied in all areas: 
taxation, the environment, health and safety at work, 
and so on.

Adaptation to company size might make sense when 
defining the nuts and bolts of a set-up. A firm of 10 
workers clearly has no need to employ an occupa-
tional health doctor to carry out health surveillance. 
By contrast, adaptation to size is irrelevant when it 
comes to laying down the basic principles of sys-
tematic health and safety management. Informa-
tion obligations – risk assessment, informing work-
ers or public authorities, labelling toxic substances, 
or information on dangerous machinery – cannot 
depend on the size of the firm. Work hazards are 
much more to do with the production process and 
how it is managed than company size. Size is often 
associated with poorer quality management, but it 
does not have to be. Adapting essential management 
obligations to company size would probably be the 
fast route to outsourcing the most dangerous activi-
ties by exploiting the regulatory loopholes.

In terms of fundamental rights, it is untenable for 
workers to have different levels of protection for 
their life or health depending on the size of firm they 
work for. 

the crusade against “gold-plating”

There is an ongoing argument about the way 
Member States transpose EU laws. DG Enterprise 
regularly condemns the practice of “gold-plating” 
– where Member States implement Directives into 
law with requirements higher than the substantive 
Community rules.

This argument will not wash for health and safety at 
work, because the directives are intended to bring 
about a minimum harmonization. 

That means two things: 
1.  They set only a basic level above which States 

have every right to ensure greater protection of 
workers’ health and safety;

2.  They never effect a blanket harmonization of 
national situations. Directives often refer to 
national laws and practices. Very many mecha-
nisms are largely determined by national rules. 
Workers’ representation in health and safety and 
the organization of preventive services are cases 
in point where the bulk of the rules are defined 
at national level. To this extent, the directives are 
deliberately “light” and incomplete, and could 
not work without “gold-plating”. Likewise, they 
contain no detailed guidelines for health and 
safety inspection. Only “gold-plating” can deliver 
a coherent strategy on this. 

Both these things have clearly been allowed for in the 
EU’s law-making process. Some States and the Euro-
pean Parliament have foregone certain requirements 
and accepted a middling compromise in the belief 
that higher-level and more coherent national rules 
could make up the failings of Community legislation. 
For example: the binding occupational exposure limit 
value for lead set at Community level (back in 1983) 
does not effectively protect the health of exposed 
workers. This failing is offset by the fact that most 
Member States have more advanced legislation. Like-
wise, it is ludicrous to restrict the health surveillance 
of workers working on VDUs to eye tests when musc-
uloskeletal disorder-related problems are even greater 
cause for concern. “Gold-plating” has scotched this 
ridiculous limitation in several Member States. There 
is no good reason why domestic workers should be 
excluded from all the Community health and safety at 
work rules. Why should a cleaning lady not be enti-
tled to maternity leave, or have to suffer unrestricted 
exposure to dangerous chemicals? Here again, “gold-
plating” by many national laws has made good the 
failings of the Community rules.

self-regulation: business as usual

One of the “better regulation” lobby’s most ground-
less beliefs is that self-regulation is a good thing, 
whereas the experience since the early days of the 
industrial revolution is that failure and disaster have 
ensued whenever the authorities have left health 
and safety to the tender mercies of business. From 
white phosphorus in 19th century match-making to 
asbestos, from child labour in the mines to subcon-
tracting risks on the cheap, self-regulation has never 
done a convincing job. Only direct worker action 
combined with effectively policed public rules can 
give an impetus to prevention. 

The distinction made between “administrative costs” 
and “administrative burdens” in “better regulation” 
documents gives a clear idea of what would happen 
were the information obligations in health and safety 
legislation to be watered down. The UK’s assessment 
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6 Health and Safety Executive, Admin-
istrative Burdens of Regulation, 2006.
7 Paper given by S. Patekar of the Minis-
try of Public Administration to a confer-
ence in Brdo pri Kranju on 7 November 
2008.

asked employers what they would do in the absence 
of regulations requiring them to collect, process and 
keep information on health and safety. Only 17% 
would prepare data to a large extent anyway, 31% 
would prepare data to some extent, and 52% would 
not prepare data at all6. In other words, more half 
the employers questioned would happily abandon 
any form of systematic workplace health and safety 
management if there was a change from binding 
legislation to self-regulation. The Health and Safety 
Executive considers this a representative sample for 
costing.

The figures for other countries tell the same story. In 
Slovenia, all health and safety information related 
activities would be cut by two thirds if legislation 
allowed. Of a total assessment of activities costed 
at e393 million, employers would readily drop 67% 
(assessed at e265 million)7. A recent assessment 
of the main health and safety information obliga-
tions in the European Union found that employers 
would stop more than 80% of these activities in the 
absence of binding legislative requirements!

ignoring the real problems

Championing the existing law does not mean turn-
ing a blind eye to the real problems. The legislation 
is often misapplied. Coherent prevention strategies 
are not implemented. What is worst about the vast 
waste of resources that is the better regulation cam-
paign is that it never gets to grip with the real prob-
lems. A one-size-fits-all magic solution – reducing 
the administrative burden by 25% – is supposed to 
cure all ills. No specific analysis of the difficulties 
of applying the rules is offered. “All it takes” is to 
list employers’ complaints and award an across-the-
board 25% cut regardless of the area concerned or 
the aim pursued by the legislation. 

A more in-depth study shows that the legislation 
could be made much more effective and waste 
avoided by turning towards solutions other than cut-
ting back on relevant information. I shall make do 
with outlining just some of these here.

Collectivising knowledge and experiences is a key 
way in which the public authorities can help firms 
implement more effective prevention policies. The 
experience of the Work Environment Funds in the 
Scandinavian countries for two decades after the 
reforms of the 1970s is a prime example of that. 
In all categories of risk, the existence of systems to 
exchange information and experiences on problems 
and possible solutions is a big help to firms (and 
especially SMEs) in implementing a prevention pol-
icy. Different national surveys have found that the 
best preventive practices tend to be found in firms 
that cooperate within networks, exchange infor-
mation and keep up with technical developments. 
National prevention strategies can play a crucial 
role here, and Community policy could valuably 

incorporate this aspect more actively. In a sector like 
the construction industry, populated by a large and 
fragmented body of what may be short-lived small 
businesses, the existence of databases on substitutes 
for hazardous chemicals has paid dividends. Collec-
tivisation starts from a completely different approach 
to that of “better regulation” which is based on a 
rose-tinted view of enterprise seen in terms of the 
Old West pioneers, lone riders who scorn public 
rules and mean to be accountable to no-one for their 
actions. Any form of communication - verbal, writ-
ten or otherwise - is an intolerable nuisance. Having 
to account to the authorities, workers or other firms 
is seen as a burden. Economic history offers little 
endorsement for this blinkered view. Far from hold-
ing back directly productive activity, management 
tasks play into development. Markets work only on 
the two foundations of the systematic production/
exchange of information and regulatory mecha-
nisms. It takes some political neck to swallow whole 
employers’ resentment and disparagement of pub-
lic regulation when those same bosses unceasingly 
demand more public rules and intervention when it 
suits their immediate interests. 

A further factor of effectiveness is the development 
of organized participation by workers in health and 
safety. Various European surveys have shown that 
where there is independent workers’ representa-
tion for health and safety with sufficient means to 
act, preventive practices are much more system-
atic, practical and better fitted to address long-term 
problems. This again is diametrically opposed to the 
“better regulation” argument that workers’ represen-
tation is only ever an added cost.

The third thing is effective, competent and credible 
health and safety inspection. Here again, the “better 
regulation” agenda has health and safety inspection 
down as an administrative cost to business. The anal-
ysis of the framework directive commissioned from 
a consortium of private management consultancies 
tries to cost out health and safety inspection as if 
the systems had been established the 1989 frame-
work directive. At this juncture, it is not known what 
recommendations the Commission might make to 
enable business to reduce this cost.

Many firms have outsourced a large part of their 
preventive measures – especially risk assessments 
in a large number of countries – leading to the 
development of an unregulated market of the best 
and worst consultancy of all kinds. In many cases, 
external consultants’ assessments are simple tick-
box exercises that do not result in systematic pre-
vention plans and are seldom informed by work-
ers’ experience and consultation of their reps. That 
this is probably behind much waste was highlighted 
in Britain’s case in a report by the parliamentary 
Work and Pensions Committee (2008). But the UK 
government and “better regulators” are standing 
by and doing nothing about this real problem, for 
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purely ideological reasons. The way to cut waste and 
improve the quality of external preventive services is 
to lay down a more detailed regulatory framework 
and give workers’ reps more powers of scrutiny over 
these services activities. Such a practical solution is 
dismissed with horror by those whose only credo is 
that the market should decide.

the next stages

Transparency is not the strong point of the “better reg-
ulation” campaign. As things stand, there is no way 
of knowing what specific proposals will be made on 
health and safety. DG Enterprise’s deregulatory line 
is meeting with opposition inside the Commission 
itself. More than one Member State is increasingly 

peeved at standing accused of “over-regulation” 
when faced with implementing minimum directives 
that need to be filled out by national rules. The only 
concrete proposals so far to come out of the Stoiber 
group (see p. 9) lack credibility. Mostly, they simply 
repeat the incantation about giving more let-outs to 
small and medium-size businesses. 

The European Council being held in spring 2009 
under the Czech Presidency will focus on the “bet-
ter regulation” campaign. This is probably when we 
will get a flavour of what will happen for health and 
safety. But it means staying vigilant. Pressure from 
business and some governments could see Com-
munity health and safety at work legislation being 
rolled back. n

In its legislative and work programme (CLWP) for 
2009, the European Commission whose term of 
office should end about mid-year tells its succes-
sor, “At the start of this Commission’s mandate 
in 2004, it screened pending proposals for their 
relevance to policy objectives and conformity to 
better regulation standards and agreed a substan-
tial list of withdrawals. The Commission intends 
to propose that its successor undertakes a similar 
exercise. The CLWP includes additional pending 
proposals that the Commission intends to with-
draw.”

It is a flabbergasting injunction. After having 
wrought havoc for five years with a signally 
deregulationist approach, the current Commis-
sion is calling on its successors to show even 
more zealotry, and for its own pending proposals 
to be scrapped. Given how tight-fisted the Com-
mission has been with draft legislation to address 
the citizenry’s most pressing health and safety at 
work, environmental or employment rights issues, 
the question is – what is there left to withdraw?

Source: Communication of 5 November 2008, Document 
COM (2008) 712 final
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For some years now, the European Commission 
has been spawning bureaucratic bodies set up 

to “combat bureaucracy”, or more accurately, to rid 
public policies of what annoys employers. One of 
the most recent is a “High Level Group” set up in 
August 2007 supposedly to represent independent 
stakeholders. It consists largely of representatives 
of business interests. Of the fifteen members, only 
one represents labour. The group is chaired by Mr 
Edmund Stoiber, a former premier of Bavaria. Mr 
Stoiber is a politician on the Christian right, and no 
big fan of European integration. One of his most 
celebrated campaigns on Europe run in early 2000 
challenged the Czech Republic’s future membership 
due to the historical dispute over the expulsion of 
the Sudeten Germans in 1945. 

The Stoiber group has a three-year mandate, but all 
the evidence suggests that some of its members would 
like to see it become a more permanent body. The 
group’s composition ensures that the most hard-line 
deregulationist views have an automatic majority. 

The Stoiber group is involved in a DG Enterprise-
sponsored online consultation to collect employers’ 
proposals for a revision of Community rules1. An 
examination of these proposals gives some inkling 
of how opposed business is to the harmonization 
of living and working conditions within the EU. The 
very basis of the consultation is biased, offering no 
scope for defending any of the existing rules or argu-
ing for them to be strengthened. All that is wanted 
are proposals to reduce the “burden on business”.

In January 2009, the Stoiber group adopted an opin-
ion on some of these proposals. It was the group’s 
first pronouncement on health and safety at work. A 
look at the opinion gives a flavour of the ultra-free-
market, deregulationist thinking that drives most of 
the group’s members.

The group expresses support for the Commission 
proposals to revise the Working Time Directive by 
lowering the standards, and argues that they do 
not go far enough. They should be regarded only 
as a start towards other moves to further deregulate 

working time. This position could hardly be more 
challenging a bare month after the European Par-
liament threw out a large part of the Commission’s 
proposals and proposed a revision of the Working 
Time Directive more consistent with workers’ health 
and safety. It is plain to see, therefore, that the group 
is taking positions that far exceed its remit limited to 
administrative burdens, and is trying to lean on the 
Community legislator.

The same conclusion applies to REACH, the EU’s 
new chemicals regulation. REACH’s general 
approach is that the obligations are adjustable on the 
basis of two criteria: the annual production volume 
of chemicals per producer or importer, and the level 
of danger associated with certain chemicals (e.g., 
those that are carcinogens, mutagens and reprotox-
ins). The provisions eventually adopted underwent 
six years’ intensive discussions and reflect a political 
balancing act between the Parliament, Council and 
Commission. The Stoiber group wants to call this 
REACH approach into question by adding a criterion 
related to company size. It is a proposal that throws 
into question the fundamental policy thrust of the 
regulation, because whether a chemical is produced 
or imported by a small or medium-sized business 
makes no difference to its intrinsic dangers. An SME 
can perfectly well produce a carcinogen! Likewise, 
there is no automatic link between production or 
import volume and company size. An SME may 
very well be a high-volume importer of chemicals. 
To adjust the REACH obligations by company size 
would inevitably undermine the protection of work-
ers’ and public health and the environment.

When it comes to road transport, the Stoiber group 
wants to limit the use of digital tachographs which 
enable much more effective checks to be kept on 
truckers’ driving times and rest periods than the old 
analog tachographs. Here again, the group calls for 
adaptations or exemptions that would make allow-
ance for firm size, even though there is clearly no 
connection between risks of excessively long driv-
ing times and haulage company size from the angle 
of truck drivers’ health and safety and the safety of 
other road users. n

Community bureaucracy and “better regulation”… 
 pot – kettle?

1 See: http://ec.europa.eu/enterprise/
admin-burdens-reduction/form_en.htm
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All bureaucracies tend to spawn their own buz-
zword vocabulary. Insiders use it as shorthand 

to communicate more readily, but coded language 
also sets them apart from “civilians”. The meteoric 
rise of a special branch of administration tasked with 
overseeing the running of the other branches could 
be no exception. Like the USA, the European Union 
now has its own BetReg (for Better Regulation) jar-
gon, sampled and explained below. It is a safe bet 
that the coming years will see new terms added to 
the BetReg vocabulary that will be the delight of lin-
guists and the despair of lay readers of the European 
Commission’s prose.

Better regulation: Mrs Thatcher originally set up 
a Deregulation Taskforce, which was soon turned 
into a permanent Deregulation Unit. When the 
New Labour government took power, it kept the 
idea of having all new regulations vetted by a sepa-
rate body within the responsible department, but 
which basically pursued the employers’ agenda. 
In a “Newspeak”-style shift, the Deregulation Unit 
became the Better Regulation Unit in 1997 – a sort 
of terminology “third way”. The Organization for 
Economic Cooperation and Development (OECD) 
actively promoted this fabrication which now 
dominates the European Commission’s vocabulary, 
although still up against other terms like “regula-
tory reform” and “simplification”. The Bertelsmann 
Foundation, the BetRegs’ favoured partner, opts for 
the more downbeat “Modern Regulation” – a term 
largely shunned by the main deregulation stake-
holders as too forthright.

administrative burden: something to be cast off. 
The colonialist-inspired word “burden”, of course, 
conjures up the idea of that other burden, which 
only the white man bore. The Commission claims 
to be measuring the administrative costs, and means 
to reduce the administrative burdens by 25%. The 
whole thing therefore is to identify in what these two 
concepts differ. It might be thought that the deeply 
negative connotation of an “administrative burden” 
signified pointless costs or ones for a trivial pur-
suit. Not so. Lewis Carroll’s Humpty-Dumpty said, 
“When I use a word, it means just what I choose it to 
mean. I can manage the whole lot of them. When I 
make a word do a lot of work like that, I always pay 
it extra”. The Commission sees employers as Hump-
ty-Dumpty, with the right to decide what they want 
the words “costs” and “burdens” to mean. It explains 
the operation as follows, “An important distinction 
must be made between information that would be 
collected by businesses even in the absence of the 
legislation and information that would not be col-
lected without the legal provisions. The former are 
called administrative costs; the latter administrative 
burdens” (Commission, 2006, p. 4). In other words, 
information that may be vital to society, workers or 

public authorities that employers provide unwill-
ingly and only because they are forced to do so, is 
a burden. Conversely, if they continue to provide it 
even where they have no statutory duty, it stays a 
simple cost. Such a proposition is not just politically 
grotesque, it is also absurdly illogical. It assumes 
that all employers see the information obligation in 
exactly the same way, which obviously bears little 
relation to reality.

administrative costs (1): according to the Commis-
sion, “Administrative costs mean the costs incurred 
by enterprises, the voluntary sector, public authori-
ties and citizens in meeting legal obligations to pro-
vide information on their activities (or production) 
either to public authorities or to private parties” 
(Commission, 2006, pp. 3/4). Under such a wide 
definition, the obligation to show the use-by date of 
food, hazard signalling on a work site, and the fact 
of keeping a record of workers exposed to asbestos 
are all administrative costs.

administrative costs (2): the ones we don’t talk 
about. For the BetReg machine, wasteful bureauc-
racy is everyone else, and especially any agency with 
specific responsibilities for health, the environment, 
employment law, etc. On the other hand, the high 
costs of deregulationist activity with its paper moun-
tains of unreliable evaluations and countless sub-
contracts with outside consultants are disregarded. 
These costs have been growing exponentially in the 
European Union for some years now.

Fast track: the BetReg machine is obsessive about 
avoiding parliamentary scrutiny, which it sees as by 
definition overkill. This creates an interesting para-
dox. Any proposal that does not come from BetReg 
officials is slowed down by a series of hurdles to 
clear first: impact assessment study, cost-benefit 
assessment, and so on. This effectively ossifies the 
regulatory process. The bodies appointed by the 
executive exercise a form of censure over those that 
originate from democratic elections. This contrasts 
with the pro-BetReg argument that any proposal to 
repeal, simplify or change existing legislation should 
be accelerated, thereby drastically reducing the 
scope for parliamentary oversight.

Gold plating: in some Commission output, the met-
aphor moves from the racetrack to the goldsmith’s 
workshop. It is a pet phrase of European Industry 
Commissioner Günter Verheugen. Googling “gold 
plating” plus “Verheugen” throws up no less than 
1640 hits (search done on 11 December 2008). In 
many areas, Community law provides only a mini-
mum level of harmonization, leaving it up to Mem-
ber States to bring in or keep rules that provide better 
protection of health and safety at work, the environ-
ment or employment rights. The BetRegs see this as 

A short A-to-Z of BetReg
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misguided, and that States should not exceed what 
the Directives provide. Legally, this goes against the 
Treaty by which the States insisted on keeping spe-
cific areas of jurisdiction. One practical example 
is the Pregnant Workers Directive, which grants no 
maternity leave to domestic workers. All Member 
States went beyond this Community minimum. The 
much-maligned “gold plating” is what has enabled 
cleaning ladies not to have to get back to work the 
day after giving birth. The word “over-regulation” 
also sometimes crops up in official Commission 
documents.

standard cost measure: the BetRegs have long 
pushed cost-benefit analysis as the key method for 
assessing regulations. Taking its cue from a Dutch 
scheme, the European Commission is now champi-
oning a new method called the Standard Cost Model 
(SCM) which discounts benefits and measures only 
the costs.

This method is euphemistically dubbed “pragmatic”. 
A calculation method can be right or wrong; it can 
also involve some margin of error. The SCM is called 
pragmatic because it yields wholly uncheckable 
results. This is because it is based on a large number 
of assumptions with so wide a potential margin of 
error that the figure obtained is quite simply mean-
ingless. The SCM usually consists in calling up a 
small selection of employers and extrapolating a 
cost estimate with no real ex post control. Crank-
ing the Dutch SCM up to a Community SCM has 
produced even less reliable data than before. The 
Commission does not even see a need to do the sur-
vey in all Member States. A limited number of States 
appears to be “enough” to be able to extrapolate the 
data to EU level.

The documents written by the Commission or its 
consultants reveal inexplicable variations in the cost 
measures between versions of the same document. 
There is a sense that behind the actual figures, the 
main thing is to dull the reader’s critical sensibili-
ties by piling up international telephone number 
amounts of euros. (See also: Storytelling.)

information obligation: the concept “information 
obligation” appears to be interchangeable with 
“administrative costs” in many documents. In point 
of fact, costs may indicate an overall amount while 
information obligations would enable an itemized 
list to be drawn up. The BetReg tendency is to stretch 
the definition of information obligation widely where 
companies are concerned. So, in some documents, 
showing a health and safety inspector around a site 
would be an information obligation for firms.

red tape: meaning, of course, excessive bureauc-
racy. Generally refers to filling in government forms. 
In most EU countries, for example, asbestos removal 
can only be carried out by registered contractors, 
thus enabling health and safety inspectors to check 

that they have the requisite expertise. Branding these 
measures as red tape gives a negative connotation 
to tools that allow public authorities and others to 
know what is going on in firms.

risks: a word curiously absent from Community 
BetReg texts, and yet it is the crux of the matter. 
It has pervaded the United Kingdom debate for a 
decade. As a British commentator puts it, “an ini-
tial commitment to ‘better regulation’ has gradually 
been replaced by explicit support for deregulation. 
A reduction in the scope of regulation was also pro-
moted by the Thatcher and Major governments. The 
New Labour core executive shares previous (Con-
servative) administrations’ concern to include busi-
ness in deregulatory decision-making. However,(...) 
there is one significant difference in the New Labour 
deregulatory approach: a new toleration of risk. 
Deregulation is, now, described as a corrective to 
regulators’ over-reactions to perceived risks, which, 
it is claimed, are holding back economic and tech-
nological progress” (Dodds, 2006).

An ideological crusade is being waged against the 
“culture of risk aversion” in the UK, which goes 
directly to social inequalities. It is a fact that risks are 
never equally distributed between all members of 
society. The affluent classes are always apt to see the 
rejection of risks that they are not exposed to as irra-
tional and primitive. Work hazards are among the 
risks most unequally distributed within the popula-
tion. Asbestos is an example with historical reach: 
the risk was long regarded as negligible not least 
because it mainly affected the working classes.

starter kit: a little bag of tricks that will presumably 
make long-winded parliamentary debates and com-
plex analyses things of the past. As yet, it remains 
a riddle wrapped in a mystery. In a speech given 
on 20 June 2008 to a conference on reducing red 
tape, Günter Verheugen announced that a “starter 
kit” would be developed to enable Member States to 
rapidly calculate where the administrative burdens 
lay and how to reduce them. It will be bundled with 
software, but we do not yet know whether this will 
take the decisions by itself or offer alternatives. It 
was the obvious thing, really. The next logical step 
could be to have Ministers and MPs replaced by a 
“Deep Thought” computer…
 
storytelling: BetReg propaganda always has a story 
to tell, i.e., a real-life personal drama, preferably the 
tragedy of a very small firm brought to its knees by 
health and safety requirements or environmental 
standards. The story of “Joe the plumber” may have 
made world headlines during Senator McCain’s 
presidential campaign, but the BetRegs pump out 
countless other real or imaginary bleeding heart sto-
ries on a daily basis.

During the parliamentary debate on the health and 
safety at work strategy, one British Tory MP was 
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heard to complain at length about the utter impos-
sibility of finding a window cleaner for his second 
home. Contractors were scared off by having to do 
risk assessments and take preventive measures.

When the proposal for a Community directive on 
optical radiation was under discussion, the Bavar-
ian Catholic right mounted a campaign whose main 
thrust was that if the directive were to be adopted, 
waitresses at the Oktoberfest beer festival would 
have to stop wearing plunging necklines. It managed 
to convince most MEPs to write the biggest risk fac-
tor out of the directive’s scope. This campaign may 
be what has turned Mr Stoiber into the poster child 
for BetRegism today.

The Electromagnetic Fields Directive throws up 
a particularly cynical example of storytelling. The 
medical industry’s paid lobbyists called a press con-
ference at which someone claiming to have survived 
a serious cancer was brought forward to proclaim 

that “if the directive had had to be applied then, 
I could not have had a scan and I would now be 
dead”. This performance was enough to torpedo an 
expert report which had shown that in almost every 
case, the directive could be applied by organizing 
the work properly. Often, the standard cost model is 
no more than pseudo-statistical window-dressing for 
storytelling. n

Further reading

n  Commission (2006), Measuring administrative costs 
and reducing administrative burdens in the European 
Union, COM(2006) 689 final and 690 final, 14 Novem-
ber 2006.

n  Dodds (2006), The Core Executive’s Approach to Regu-
lation: From ‘Better Regulation’ to ‘Risk Tolerant Dereg-
ulation’, Social Policy & Administration, vol. 40, No. 5, 
p. 526-542. 

n  Verheugen, G., Reducing red tape for Europe, Brussels, 
20 June 2008.

OSHA: America’s deregulation test bed

The “better regulation” lobby typically claims 
that its only aim is to cut red tape. And who 

could argue with that? The United States is the most 
advanced test bed for it, but experience there belies 
the claim. Far from reducing the form-filling, the 
build-up of measures over the past quarter century 
has spawned a singular bureaucracy in the form of 
officials working principally to hold back new leg-
islation in areas ranging across health and safety at 
work, public health, environmental and consumer 
protection. They are distributed between different 
bodies that usually lack any substantive powers over 
the matters concerned. They simply check compli-
ance with the increasing reams of red tape demanded 
by business. The Office of Management and Budget 
(OMB) sits at the hub of this stultifying new bureauc-
racy. As long ago as 1983, a former head of the fed-
eral environmental agency, the EPA, observed that 
the OMB’s technical arguments were being crafted 
by industry. Also, as each stage of the administrative 
procedure is open to appeal, industry and its packs 
of lawyers are quick to exploit every technicality in 
the legal book to hold up the decisions.

The US federal health and safety at work agency - 
OSHA - is a “poster case” for this. OSHA is finding 
that these bureaucratic requirements make it increas-
ingly hard to issue rules on health and safety at the 
workplace. There is a dramatic crisis in new regula-
tion. I had occasion to meet with an OSHA official 
in 2006, who told me that he calculated the time 
needed to set a binding occupational exposure limit 
value as follows: for each day’s work spent looking 
at the scientific data and their regulatory implica-

tions, ten days had to be spent filling in countless 
economic impact assessment forms for the measure 
and putting together legal case files because of the 
many avenues of legal redress available to industry. 
The obstacles created are highly off-putting.

The main hurdles that any OSHA proposed regula-
tions must overcome are shown in the table.

six exposure limits issued  
in 28 years

OSHA has only managed to issue six binding occu-
pational exposure limit values for carcinogens in 
28 years, even though workers are exposed to hun-
dreds of cancer-causing chemicals. Some chemicals 
that thousands of workers have been exposed to, 
like crystalline silica, are not among these six. The 
very few exposure limits issued had to go through 
a maze of procedures and appeals that can stretch 
over decades and have been set at levels that do not 
give effective protection to all workers. The exposure 
limit for formaldehyde - to which more than 2.1 mil-
lion US workers are exposed - recommended by the 
National Institute of Occupational Safety and Health 
(NIOSH) on the basis of health criteria is 0.016 
ppm. The binding occupational exposure limit value 
adopted by OSHA is almost five times higher at 0.75 
ppm, leaving workers at a significant risk of cancer.

Hexavalent chromium is a good case in point. Right 
from the early 1950s, suggestive evidence was avail-
able that it is a carcinogen which causes lung can-
cers. It is also a toxin and causes irritation to the 
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limitations on osHa standard setting Beyond osHa law

1970 OSHA law passes

1974 EO 11821 (replaced by EO 12044) Inflation impact Statements

1978 EO 12044 (replaced by EO 12291) Regulatory analysis required

1980 Regulatory Flexibility Act Regulatory Flexibility Analysis

1980 Paperwork Reduction Act OMB approval of information collection requirements in standards, 
3-year renewal of provisions

1980 Supreme Court Benzene Decision Determine significant risk

1980 DC Court of Appeals Lead Decision Industry-by-industry feasibility determination

1981 EO 12291 (modified by EO 12866) Expanded RIA requirements

1985 EO 12498 (modified by EO 12866) Regulatory Agenda approval by OMB

1988 Federal Advisory Committee Act Advisory committees limited in number, approved by GSA

1992 11th Circuit PEL Update Decision Must give full rationale for exposure limit, demonstrate actual 
exposure, even if no party objects

1993 EO 12866 (modified by EO 13252) Modest changes in previous EO’s

1996 Small Business Regulatory 
Enforcement Fairness Act

SBA panels review and comment on pre-proposal standards

1996 Congressional Review Act Expedited process for congressional disapproval of standards

2001 Information Quality Act Process to appeal information documents from agencies

2002 OMB Information Quality Act Bulletin Amplifies process for complaints about information used in regulation

2002 EO 13252 Reorganize authority of EO 12866

2005 OMB Peer Review Bulletin Detailed rules for external review of agency decisions

2007 EO 13422 Extends OMB authority to guidance documents, adds “market failure” 
to preconditions and adds to political control of rulemaking decisions

Source: F. E. Mirer, The Breakdown of OSHA Standard Setting, Testimony to Subcom mittee on Workforce Protections, Committee on 
Education and Labor, U.S. House of Representatives, April 24, 2007

eyes, nose and skin. In 1975, NIOSH recommended 
an exposure limit of 1 µg/m3 based on a long list 
of scientific studies. NIOSH has no regulatory pow-
ers, and it is up to OSHA to issue binding rules. At 
the time, the binding occupational exposure limit 
value was 52 µg/m³, issued in 1943 by the American 
National Standards Institute based on reports dat-
ing from the 1920s. OSHA had its hands tied for 30 
years, partly because of direct pressure from indus-
try, and partly because of the bureaucratic yoke of 
the US version of “better regulation”. Labour unions 
were forced into legal action over OSHA’s inaction, 
and it was through the courts that a binding expo-
sure limit of 5 µg/m3 was finally issued in 2006.

Things in the European Union (EU) have not - or 
not yet? - reached such a pitch. The most hard-line 
deregulationists take what happened in the United 
States as a model. Boyden Gray, the US representa-
tive to the EU from 2006 to 2008, made no attempt 
to hide his enthusiastic support for DG Enterprise’s 
initiatives under the “better regulation” campaign. 
In a speech given in 2006, Mr Gray said, “In the 
case of the United States, we established a widely 
accepted model for using cost/benefit analysis in 
a very rigorous way. The benefits should always 
exceed the costs. (…)We don’t expect the EU to 
adopt the exact approach, but during the dialogue 
that has been occurring between the EU and the 
Commission, they have developed an approach that, 

although not exactly the same, is very, very similar 
in principle, and I’m happy to say that the regula-
tory impact analysis is alive and well in the EU. The 
second important issue was to have an enforcement 
mechanism to see that the principles were adhered 
to. (…) In the United States that’s been done very 
effectively by the Office of Management and Budget 
(OMB), and OMB has been, I think, successful, I’m 
glad to say, in persuading Europe to try to mimic 
some sort of enforcement mechanism. It can’t do 
it exactly the same way, but I’m happy to say that 
the Commission has recently increased the author-
ity of Commissioner Verheugen and the Commission 
General Secretariat to monitor regulations. This is a 
welcome development” (US Mission, 2006). 

In point of fact, just as elements within the Commis-
sion are giving the US model flavour of the month 
status, the OMB is beset by a rising tide of criticism 
at home. The scientific community believes that the 
OMB’s interference is stopping health and environ-
mental protection criteria being given meaningful 
weight. Packaged as an objective and transparent 
exercise, cost-benefit calculations are actually con-
sistently skewed in favour of the industrial lobbies. 
The OMB Watch observatory believes that the new 
Obama Administration could reform the way the 
OMB operates. New York University School of Law’s 
Institute for Policy Integrity has called on the new 
Administration to get rid of the antiregulatory bias. n
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Vinyl chloride: when OSHA stood up to industry 

Vinyl chloride is a chemical widely used in plas-
tics manufacture. It is a carcinogen, and the 

atrocious conditions of its use have caused countless 
suffering. The chemical industry has long held out 
against any highly regulatory preventive measures or 
reasonably protective exposure limits. In 1954, the 
industry’s acceptable exposure limit was 500 ppm. 

In 1959, V.K. Rowe, a Dow Chemical toxicologist 
privately admitted to a Goodrich counterpart that, 
“We feel quite confident ... that 500 ppm is going 
to produce rather appreciable injury when inhaled 
7 hours a day, five days a week, for an extended 
period. As you can appreciate, this opinion is not 
ready for dissemination yet and I would appreciate 
it if you would hold it in confidence but use it as 
you see fit in your own operations” (cited in Sass et 
al., 2005).

The big industrial groups concerned have for years 
ganged up to suppress information. Regulations to 
give workers more adequate protection eventually 
came in around the mid-1970s in both the United 
States and Europe. In October 1974, OSHA issued 
rules reducing the exposure limit averaged over an 
eight-hour day to 1 ppm. At the time, industry lob-
bied hard against this, giving dire warnings of plant 
closures and job losses.

If the subsequent rules requiring a cost-benefit 
assessment of the proposed regulations had had to 
be followed then, this limit would never have been 
issued, conclude a team of Georgetown University 
researchers (Ackerman, 2004).

When OSHA issued the new regulations, little infor-
mation was available on the damage vinyl chloride 
was doing to exposed workers’ health for two rea-
sons: industry was steadfastly hiding then downplay-
ing the scale of the problems; and the latency period 
for a cancer to develop after exposure to vinyl 
chloride can be as long as twenty years. The OSHA 
regulations were therefore applying a precautionary 
principle to the likely consequences of exposure. 

At the time, OSHA had evidence only of 13 deaths 
of workers from angiosarcoma of the liver, but this 
bore out the findings of animal trials that vinyl 
chloride was a carcinogen. The data on other liver 
and nonliver cancers (brain, lung, haematopoietic 
and lymphatic system) were less systematic. The 
cost of applying a 1 ppm exposure limit had been 
calculated at US$ 200 million a year. Factoring in 
the value given to a human life by the cost-benefit 
analyses of the 1990s, the gain yielded by each life 

saved would have amounted to about US$ 1.81 mil-
lion. A cost of US$ 200 million could therefore have 
been justified only by saving a hundred lives a year. 
At the time, the value of $ 1.81 million itself was 
fiercely disputed by industry group economists – the 
Ford group costed a human life at $ 200 000. This 
would have meant showing that the new exposure 
limit would save 1000 lives a year – an impossibil-
ity in a workforce of approximately 7000 exposed 
workers.

It was not until after the new regulations were issued 
that it gradually emerged how utterly inadequate the 
two terms of the cost-benefit equation were.

On the damage side, evidence emerged that expo-
sure to vinyl chloride caused more than just liver 
angiosarcoma, and was behind a high level of excess 
mortality in the plastics industry. On the cost side, it 
transpired that use of the industry data had resulted 
in wildly exaggerated cost estimates.

A 1978 study put the cost of implementing the new 
regulations at $ 20 million a year against the $ 200 
million calculated by OSHA using industry infor-
mation. Other studies produced different evalua-
tions, but all available research points to the real 
costs of applying the new regulations having been 
well below OSHA’s estimate. The lowest estimate 
amounts to 7%, and the highest 25%, of the cost. 
Pace the claims of the firms concerned, there were 
no plant closures and no job losses. 

The researchers are categorical in their conclusions, 
“Cost-benefit analysis would have shown that vinyl 
chloride regulation was too expensive for the benefits 
it produced. It would seemingly have been optimal, 
in cost benefit terms, to have allowed more workers 
to die of cancer every year in order to have cheaper 
vinyl siding on the market. (...)A rigid insistence on 
making regulations pass cost-benefit tests would, in 
retrospect, have gotten the wrong answer time after 
time. There is no reason to expect the same narrow 
methods to perform any better today” (Ackerman et 
al., 2004, p. 56). n

Further reading

n  F. Ackerman, L. Heinzerling, R. Massey, Applying Cost-
Benefit to Past Decisions: Was Environmental Protection 
Ever a Good Idea?, Georgetown University, 2004.

n  J. B. Sass, B. Castleman, D. Wallinga, Vinyl chloride: a 
case study of data suppression and misrepresentation, 
Environmental Health Perspectives, July 2005.
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Asbestos: the fight goes on

The nightmare health scenario created by the 
use of asbestos in a wide range of production 

activities is now beyond question. Simply, estimates 
vary with the source. It is safe to say that, of all the 
carcinogens used at work, asbestos has exacted the 
highest toll of victims and will continue to do so 
for ten or fifteen years to come. The International 
Labour Organization estimates the death toll at 
around 100 000 a year worldwide.

Most industrialized countries have slashed their 
asbestos use. Even in countries where it is not yet 
outlawed, asbestos is now little-used. Canada – 
which leads the asbestos lobby’s world campaign 
– exports almost all its asbestos production to Asia 
and Latin America, consuming very little on the 
home market.

The world picture is that most of the risk has shifted 
to the highly populated regions of Asia and has to 
a lesser extent stayed in most of the former Soviet 
republics. Out of an estimated world consumption 
of approximately 2.1 million tonnes in 2003, Asia 
accounted for approximately 1 million tonnes, and 
the former eastern bloc republics around 800 000. 
Within Asia, the most developed countries like 
Japan and South Korea have been eliminating asbes-
tos from their production, leaving a group of six 
countries – China, India, Thailand, Iran, Vietnam 
and Indonesia – as the heaviest users.

We therefore see two layers of social inequality 
stacked up on one another. In each country, what-
ever its level of economic development, asbestos-re-
lated diseases mainly affect the working class. Glo-
bally, the coming decades’ victims will be mainly 
concentrated in particular developing countries 
where it is often difficult to get an independent trade 
union movement off the ground.

This labour dynamic is one reason for the long-
overdue world asbestos ban. The brutal exploitation 
of workers is manifested in the biological reality of 
their bodies by asbestos-related cancers. Preventing 
these cancers is not given priority because by and 
large, they do not affect the well-to-do. 

When asbestos was banned in the European Union 
(EU) in 1999, it looked like the message had finally 

got over and a world asbestos ban was just around the 
corner. Alas, not so. Production fell sharply at the start 
of the 1990s. World asbestos output dropped from 
some 4 million to 2.4 million tonnes between 1990 
and 1994, only to level off thereafter. Production fluc-
tuations mainly reflect economic conditions, espe-
cially in the construction industry. Output was 2.26 
million tonnes in 1997, and 2.29 million ten years 
later. The six big producers who make up the bulk of 
world production stayed the same – Russia, China, 
Kazakhstan, Brazil, Canada and Zimbabwe – while 
consumption showed a marked shift towards a group 
of Asian countries: India, China, Vietnam, Thailand 
and Indonesia. Elsewhere, it has trended downwards.

Three recent events, analysed in the following pages, 
point up the importance of the fight for a world 
asbestos ban. 
n  The debates going on in the EU about allowing 

continued asbestos imports in spite of a policy that 
supports a world ban show the need to put our 
own house in order. The chemical industry lobby is 
focusing on a minor economic issue. The few firms 
that still use asbestos in electrolysis cells could 
make the change by investing a little in modern-
izing their production processes. But the political 
issue is a crucial one. It is about point-scoring by 
the chemical industry as REACH is rolled out to 
set a precedent where economic considerations 
win out over health protection. 

n  History will be made when two former Eternit sen-
ior executives go on trial in Turin. For the first time, 
a criminal court will consider the liability of the 
top-level executives of a multinational group who 
had no direct management responsibility for their 
subsidiary companies. The trial also puts Europe’s 
responsibilities firmly on the line. It is a matter of 
record that the Eternit group operated a policy of 
double standards by continuing to expose workers 
in Latin America and Asia to asbestos while elimi-
nating the mineral from its European plants. 

n  The Rotterdam Convention has hit a brick wall 
from the inability to get chrysotile asbestos added 
to the list of substances for which Prior Informed 
Consent is required before export. This highlights 
the hypocrisy of Canada’s controlled asbestos use 
campaigns. Where is the control if an import-
ing country is not informed and its consent not 
sought? n

asBEstos

Report by  
laurent Vogel, 

lvogel@etui.org 
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Behind it is active lobbying by the multinational 
Dow Chemical, backed by Belgium’s Solvay 

group. Solvay, Dow Chemical and Zachem are still 
using asbestos diaphragm cells, but only in their 
German and Polish factories. The rest of Europe’s 
chlorine industry has made the change to asbestos-
free operation. In the United States, Dow Chemical 
announced a programme of investment in January 
2008 to purge asbestos diaphragm technology from 
its Portland (Texas) cement factory. The national 
authorities in two EU Member States – Sweden and 
Bulgaria – also look to have granted derogations for 
asbestos diaphragm electrolysis installations. The 
policy of these countries is anything but transpar-
ent, and the precise conditions in which these let-
outs were granted are not known. Under existing 
derogations, about a hundred tonnes of chrysotile 
a year can be imported in total. But this is only a 
guesstimate, as neither the companies or States con-
cerned, nor the Commission, publish hard figures. 
In most cases, the fibres imported are already incor-
porated in diaphragms, but this does not necessar-
ily preclude further fibres being imported to renew 
diaphragms.

Dow Chemical and Solvay have built a technical 
case for their lobbying. They claim that the specific 
technology they use would make asbestos replace-
ment unprofitable and force them to reorganize their 
production. It is an argument that tries to put pri-
vate investment choices first before the public rules 
designed to take the most hazardous substances 
off the market. Between 1999 and 2005, all Euro-
pean user companies had to adjust to the banning 
of asbestos regardless of the specific characteristics 
of their production process. For some, it meant huge 
investments in completely reorganizing the produc-
tion process. The capital outlay needed to change 
over the electrolysis plants of multinationals like 
Dow Chemical and Solvay amounts to no more than 
a tiny percentage of their turnover. 

a political issue

Industry employers’ federations’ support for a 
demand from just three firms about a very limited 
economic issue illustrates the political aspect of the 
affair. The EU banned asbestos in 1999 after wide-
spread action by asbestos victims and high profile 
lawsuits in various countries. Industry had to back 

down, aware that there was no way of avoiding a 
public debate and a political decision. This inroad 
by a form of social/workers’ control in business 
management stuck in the chemical industry’s craw. 
It is now looking to turn the tables by demanding to 
be sole arbiter of what is lawful in how production is 
carried out. It regards any intervention by politicians 
as an imposition. The agenda of both the European 
and world chemical industry was clear to see in the 
lobbying campaign against the new EU Chemicals 
Regulation REACH. The chemical industry’s inten-
tion as REACH is rolled out is to set a precedent 
where economic and technical considerations win 
out over health protection. This may also explain 
why the chlorine industry’s demands for derogations 
have attracted support from various governments 
who had not applied such let-outs in their countries. 
The United Kingdom’s position may well be moti-
vated by such a political agenda, as may the inac-
tion of most of the other Member States.

After REACH passed into law, the Commission tried 
to push matters further by adding a second let-out 
clause to Annex XVII of REACH (see box, p. 18) 
which allowed asbestos-containing articles to be put 
on the market and used, provided they were pro-
duced before 2005. The wording of this derogation 
is unclear and woolly, and open to different interpre-
tations. It seems to have originated in an interven-
tion by the UK’s workplace health and safety agency, 
the Health and Safety Executive. Asbestos is used 
in the manufacture of a wide range of goods: work 
equipment, consumer goods, construction materi-
als, personal protective equipment, and so on. To 
allow such articles back onto the market would pose 
a huge threat to workers’ and public health. The 
date-of-manufacture requirement for such articles 
is impossible to police in practice. There is no test 
that can state with certainty exactly when car brake 
linings or an asbestos cement pipe were made. And 
the reference back to national law makes no sense 
given that the point of REACH is to harmonize the 
rules in force.

Commission back-pedals

The Commission put the two derogations to the 
Member States at the 17 December meeting in 
the hope of getting them approved and brought 
into force in June 2009. At the meeting’s close, the  

EU’s self-contradiction undermines fight 
 for a global ban 

asBEstos

The European Commission has for two years been trying to push through a derogation that 
would let some firms carry on importing asbestos into the European Union indefinitely. 
Extending this let-out undermines the 1999 political agreement to outlaw asbestos in the EU. 
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Commission decided not to press for a vote in the 
light of fierce opposition to its proposal from several 
Member States. A further meeting on 19 December 
was to examine the European Trade Union Confeder-
ation’s (ETUC) note against the asbestos derogations. 
Four Member States - France, Italy, Belgium and the 
Netherlands – raised objections to the derogations 
at that meeting; most of the other delegates took no 
stand. On 20 February, the Commission got Member 
States to approve the draft of the new Annex XVII to 
the REACH Chemicals Regulation. One provision of 
it relates to asbestos. The Commission will let elec-
trolysis plants that already used asbestos diaphragm 

cells keep on using asbestos.  A provision of Annex 
XVII also allows asbestos-containing articles to be 
put on the market under rules that can vary from one 
country to the next. 

The ball is now in the European Parliament’s court. 
It has six months in which to pass a resolution 
throwing the text out. The European Trade Union 
Confederation has called for a halt to imports of 
asbestos and asbestos-containing articles into the 
European Union (EU). It argues that the Commis-
sion’s position clashes with the EU’s support for a 
global asbestos ban.

The Commission’s proposed text is in the proposal 
for Annex XVII of REACH, which lists the different 
substances for which measures that restrict their 
marketing or use have been adopted by the Euro-
pean Union since 1976. 

The provisions on asbestos were worded as fol-
lows:
1.  The placing on the market and use of these fibres 

and of articles containing these fibres added 
intentionally is prohibited. However, Member 
States may except the placing on the market and 
use of diaphragms containing chrysotile (point 
(f)) for existing electrolysis installations until 
they reach the end of their service life, or until 
suitable asbestos-free substitutes become avail-
able, whichever is the sooner.

2.  The placing on the market or use of articles 
containing asbestos fibres referred to in para-
graph 1 which were already installed and/or in 
service before 1 January 2005 shall continue to 
be permitted until they are disposed of or reach 
the end of their service life. However, Member 
States may, for reasons of protection of human 
health, make subject to specific conditions, 
restrict or prohibit the placing on the market or 
use of such articles before they are disposed of 
or reach the end of their service life. 

3.  Without prejudice to the application of other 
Community provisions on the classification, 
packaging and labelling of dangerous sub-
stances and preparations, the placing on the 
market and use of articles containing these 
fibres, as permitted according to the preceding 
derogations, shall be permitted only if the arti-
cles bear a label in accordance with the provi-
sions of Appendix 7 to this Annex.

A previous version of this text concerned only the 
use of asbestos-containing articles, making no ref-
erence to placing them on the market. It enunci-
ated the principle that any new use of chrysotile 
was totally prohibited. 

Opposition from several Member States and an 
ETUC campaign prompted the Commission to 
announce plans for a new version, to be published 
in January 2009. Watch this space!

Commission’s policy pledge to withdraw the 
derogations for 1 January 2008
The document put forward by the Commission for 
the second stage of social partner consultations on 
the protection of workers from the risks related to 
exposure to asbestos at work * is very clear on the 
timetable. It says, “This situation (the document 
refers to the increasingly reduced use of asbestos) 
will be remedied by 1 January 2005 at the latest, 
the deadline for the implementation of Commis-
sion Directive 1999/77/EC, which bans the mar-
keting and use of chrysotile asbestos and products 
to which it has been deliberately added, with one 
exception (diaphragms used for electrolysis) until 
1 January 2008”.

EU policy on asbestos in the world
“In an increasingly globalised economy, it is in the 
EU’s interest to raise labour standards throughout 
the world by taking multilateral action in coopera-
tion with the competent international bodies, and 
bilateral action in its relations with third countries. 
It must also help the candidate countries prepare 
for implementation of the acquis. Against this 
background, the EU should promote the preventive 
principles set out in its policy on safety and health 
at work by: (...) working with third countries and 
international organisations to obtain a global ban 
on the production, marketing and use of asbestos 
or products containing asbestos, and promoting 
health and safety at work in general” (Commission 
Communication on the Community strategy 2007-
2012 on health and safety at work).

* Document EN-1775/1 of 30 November 2000. See: http://
ec.europa.eu/employment_social/social_dialogue/docs/asbes-
tos_II_en.pdf.

asbestos in annex XVii of rEaCH
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The Commission’s proposed let-outs are a big retreat 
from the principles of REACH. They will keep the 
door open for asbestos imports when it is entirely 
technically feasible to produce chlorine without 
using asbestos.

It is significant that Canada has welcomed the 
inconsistent policy pursued by the Commission in 
the last two years. The Chrysotile Institute, which is 
subsidized by the governments of Canada and the 
Province of Quebec, sees the extension of the chlo-

rine industry derogations as a positive element1. 
This international aspect is not to be disregarded. 
The health risk in Europe may be less, but the sig-
nal sent out would do grievous harm to all those 
worldwide working for an asbestos ban.

Direct action by victim support groups and trade 
unions has paid a first dividend. This initial success 
needs to be entrenched so that Europe pursues a 
coherent asbestos ban policy. n 1 See the editorial in its February 2008 

News Letter.

History-making trial in Turin
 Eternit in the dock for more than 2000 deaths

Marzabotto in Italy, Deir Yassin in Palestine, Ora-
dour-sur-Glane in France, Lidice in the Czech 

Republic, My Lai in Vietnam. All stand as symbols 
of war crimes in the collective consciousness. Peace 
crimes, committed not in rage or hatred but simply 
for profit, are less firmly-rooted and prominent in 
historical memory. Who now remembers the Potosi 
mine, the Triangle Factory fire in New York, the 
Gotthard rail tunnel, the Congo-Océan railway? The 
small Italian town of Casale Monferrato may enter 
the history books as a monument to work-related 
deaths. An unusual trial has started in Turin in April 
2009 over the deaths of more than 2200 people and 
the cancers developed by a further 700-odd survi-
vors. For the first time, the top executives of a mul-
tinational, Eternit, are indicted on charges based on 
the policy decisions they made for this group world-
wide. Decisions that were central to the manage-
ment of each individual group company, especially 
Eternit’s Casale Monferrato factory in Piedmont.

Eternit’s Casale Monferrato factory started up in 
1906. Located near the Balangero mine, it was a 
major production centre for asbestos cement goods, 
especially the celebrated corrugated sheeting syn-
onymous with the name Eternit. The Balangero 
mine’s output could not keep pace with produc-
tion demand. Casale Monferrato had the dubious 
claim to fame of sourcing its asbestos supplies from 
countries in three continents - Brazil, Canada, South 
Africa and Russia. Up to 1980, the asbestos bags 
were unloaded and slit open by hand, and their con-
tents forked into huge silos. The production process 
at this stage differed little from peasant farmers’ hay 
gathering techniques. So severe was the pollution 
that the factory seemed shrouded in a permanent 
haze. During the second world war, US bombers’ 
repeated attempts to blow up the strategically impor-
tant Po bridge failed, with pilots reporting a bizarre 

atmospheric phenomenon whereby the small town 
seemed to be enveloped in thick white clouds in all 
seasons.

deaths in the Kremlin

Eternit was a paternalistic business, and offered its 
workers free asbestos cement “tiles”. The bags the 
asbestos had come in could be taken home and 
used to harvest potatoes. Local people were free to 
take the factory spoil to use for roof insulation, or 
garden paths. It was a benevolent paternalism: the 
works medical officers gave assurances that there 
was no risk from working with asbestos. Workers 
who expressed concerns might be provided with 
largely useless protective equipment. But it turned 
harsh and repressive when challenged. There was 
one production shop universally known as the 
Kremlin, situated in a canalside building on its own. 
This was where exposure to asbestos was the high-
est. This was where the tubes and pipes were fin-
ished, turned at breast height in a very low-ceilinged 
room. This is where management put activists from 
the Italian General Confederation of Labour (CGIL) 

asBEstos

“Eternit is not dangerous”
“Eternit is not dangerous because the asbestos 
fibres are incorporated into the product”, Max 
Schmidheiny, who inherited the business in 
the 1960s, assured us, seemingly unaware that 
asbestos had a long journey to get to the factory 
gate, during which the fibres were at large in the 
air, doing their deadly work… I wondered then if 
he thought we were stupid. Now, his words can’t 
be seen as anything less than criminal.”

From I. Knill, Asbestfolgen - bauen am Abschied, Man-
nerzeitung, March 2006.
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Figures for the probability of developing and dying 
of asbestos cancer reveal a clear social map. 

The regional register of mesothelioma cases in Ita-
ly’s Venezia region shows this in closer detail. The 
register records 1093 cases of mesothelioma, 613 
involving work-related exposure to asbestos. The 
definition of work excludes unpaid housework 
done by women, which falls into the domestic 
or environmental exposures category (102 cases 
examined, mostly women).

The epidemiologists who analyzed the register 
data believe that had asbestos not been used, 
then not just the incidence of mesotheliomas, but 
especially the work-related inequalities in the inci-
dence rate, would have been sharply reduced.

Over the period 1990-1999, the incidence of mes-
otheliomas in men was 1.73 cases per 100 000 of 
the male population, but 170.3 cases per 100 000 
among asbestos cement factory workers, 36.6 

cases per 100 000 for shipyard workers, and 14.7 
per 100 000 for dockers and other goods handlers. 
The chemical industry has three times, and the 
construction industry double, the average inci-
dence of mesotheliomas.

The French national mesothelioma monitoring 
programme reports much the same findings. The 
probability of developing pleural mesothelioma is 
17.5 times higher for an industrial pipe fitter than 
for the average population. An industrial boiler-
maker or sheet-metal workers has 7.12 times the 
risk, and a building labourer 2.36.

Sources: E. Merler (ed.), Il ruolo dell’esposizione lavorativa 
ed ambientale ad amianto della genesi dei casi di meso-
telioma insorti in residenti del Veneto. Registro regionale 
veneto dei casi di mesotelioma. Secondo report, Padua, 
2006.
M. Goldberg & E. Imbernon, Quels dispositifs épidémi-
ologiques d’observation de la santé en relation avec le tra-
vail ?, Revue Française des Affaires Sociales, No. 2-3, 2008, 
p. 21-44.

Mesothelioma: mapping social inequalities

1 Italy’s regional trade union organiza-
tion was based on the labor federations 
(Camera del Lavoro). 

to work. Few workers exiled to the Kremlin lived 
past the age of 60.

The first workers’ struggles against asbestos-related 
health damage date from the 1950s. Recognition of 
occupational diseases came only in dribs and drabs: 
the first case of asbestosis was recognized only in 
1947. The workers’ growing realization was stone-
walled by the company’s constant denials. Since 
Eternit was adamant that the work was not danger-
ous, even the most basic protective measures were 
considered too costly. In 1961, the workers’ discon-
tent turned to strikes and protests that were savagely 
put down by the police. It was not for another 20 
years that the company yielded for the first time to 
union demands. 

Bruno Pesce, who headed the Casale Monfer-
rato labour federation1 from 1979, focused union 
demands on health protection. A wave of strikes 
and shop-floor meetings followed. The unions won 
the right to have a study on harmful exposures car-
ried out by the Pavia institute of occupational medi-
cine, with union involvement and oversight. Union 
reps would tour the plant with the researchers and 
technicians, pointing out where samples should be 
taken. The field work took 40 days, and found very 
high levels of exposure to asbestos. The employer’s 
response was two-pronged: an attempt to break 
workers’ unity by claiming that improvements could 
be made, but only if comparatively high danger 
money payments (24 000 lira a month for the work-
ers most exposed to asbestos dust) were scrapped; 
and setting up an employer-controlled occupational 
health service which, in its first newssheet, cau-

tioned workers against smoking!, thereby provoking 
a two-hour down-tools. The CGIL union decided to 
hire its own qualified doctor, Daniela Degiovanni, 
who helped uncover the monstrous truth: hundreds 
of deaths from mesothelioma and lung cancer; thou-
sands affected by lung diseases and other asbestos-
related conditions.

In 1986, the factory closed down when Eternit’s local 
subsidiary went bankrupt. But the toll continued to 
rise. The latency period between an exposure to 
asbestos and the development of cancer may be up 
to forty years. Also, so polluted was the environment 
that most of the population of Casale Monferrato 
were constantly exposed to high levels. People in 
Casale Monferrato are still being killed by asbestos: 
there are currently around 40 new cases of mesothe-
lioma a year, and epidemiologic projections suggest 
that this will continue until 2015-2020. Casale Mon-
ferrato has a population of 50 000.

A first trial in 1993 found only local company man-
agers in the dock. The supreme court of appeal 
found the charge proved for the death of a single 
worker only, and imposed a very light sentence. 
Charges relating to all the other deaths were found 
to be time-barred.

Barons of industry in court

The upcoming trial in Turin is something out of the 
ordinary. For the first time, the group’s top policy 
makers will be judged for the consequences of 
its activities in a specific country. Judge Raffaelle 
Guariniello’s wide-ranging investigations unearthed 
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2 969 cases – over 2 200 deaths and some 700  
cancer sufferers. The roll of death in Casale Monfer-
rato reads: nearly 1400 Eternit workers, 252 of the 
general population and 16 workers for a sub-con-
tracting firm. Added to those are approximately 500 
people in Bagnoli near Naples, a hundred in Cavag-
nolo in the province of Turin, around fifty in Rubiera 
in the province of Reggio Emilia. The responsibility 
of Eternit’s boardroom in the deaths of 11 Italian 
workers who had worked in Switzerland will also 
be looked at. This part of the case was one of the 
hardest to put together. The Swiss National Accident 
Insurance Organization (SUVA) long refused to pass 
on the case files. It took a Swiss court order to force 
SUVA to hand over the information. 

The investigation has indicted Stephan Schmidheiny 
and the Belgian Baron Cartier de Marchienne on 
charges. Stephan Schmidheiny comes from a fam-
ily prominent in Swiss economic and political 
circles. For almost a century, his family was the 
biggest shareholder in Eternit. It has managed to 
forge the most varied networks of alliances. Dur-
ing World War Two, the Nazi authorities supplied 
it with slave labour for Eternit’s Berlin factory. Art 
collector, philanthropist, and the driving force in 
many networks to promote a new green capital-
ism, Stephan Schmidheiny has been a leading light 
of an employers’ association - the World Business 
Council for Sustainable Development. The publisher 
Greenleaf even has him listed among its “saviours 
of the planet”, a mixed bag of personalities that also 
includes Buddha, Arnold Schwarzenegger and José 
Bové. 

These plaudits notwithstanding, he still managed a 
long term at the helm of the Eternit group, where 
he established a policy of risk denial and double 
standards on a world scale, holding back the elimi-
nation of asbestos in the least developed countries. 
As Sergio Bonetto, a lawyer for some of the victims, 
puts it: “Unfortunately for them, Swiss industrialists 
are meticulous sorts: everything was written down 
and centralized. For example, we have proof that 
in Switzerland, all the asbestos samples were con-
trolled and that production parameters were set by 
dust contamination standards that differed with the 
country2.”

Baron de Cartier de Marchienne is a doyen of the 
Belgian economic establishment who held execu-
tive responsibility in the Belgian branch of Eternit 
(subsequently renamed Etex). Several Belgian and 
Italian companies will also be prosecuted as legal 
persons under provisions of recent Italian legisla-
tion. Although not retrospective, 25 cancer suffer-
ers died between it coming into law and the court’s 
committal decision, making it possible to chase 
these companies through the courts.

There are more than 220 000 pages of documents in 
the judicial enquiry case file. The five-year investiga-

tion almost never came to trial. In 2006, an amnesty 
declared by Clemente Mastella, Justice Minister in 
the Prodi government, would have spared Eternit’s 
bosses being brought to justice. The Eternit group, 
which had offered the victims compensation, sud-
denly broke off talks in the hope that proceedings 
would grind to a halt. Suspicious minds wondered 
what might have prompted Mr Mastella’s very con-
venient decision for the potential accused. The 
machination provoked such a furore that it was 
eventually cancelled by another provision. 

The Turin trial will be anything but easy. The former 
Eternit executives have a top-flight legal team. Pro-
cedural ploys and bought-in expert opinions make 
the outcome of the trial uncertain, especially in the 
Italian political context where Prime Minister Sil-
vio Berlusconi harries the justice system with fierce 
determination and has no compunction about push-
ing through special legislation to avoid jail time for 
himself and his favourites. This trial will also be an 
opportunity for victim groups from different coun-
tries to take common initiatives. n

2 Interview by Jacqueline Roz-Maurette, 
Viva, No. 232, April 2008, p. 30-31.

“My father went through hell and i want people to know”
“I think it’s important to talk about the physical suffering and pain that asbestos suf-
ferers go through. You read more and more about asbestos in the press, but usually 
it’s all about trials, legal cases, the role of the SUVA (Swiss National Accident Insur-
ance Organization - Ed) or money. The papers focus on the financial and legal issues. 
Nobody talks about the agonising pain that asbestos sufferers go through. Nobody says 
what a particularly horrific and vicious cancer it is. Nobody tells you that people with 
it scream with the pain. When you find out you’ve got it, it’s a death sentence. What 
sufferers and their families go through is beyond words. I’m glad that my father didn’t 
last too long in the final stages of his illness because he just felt he was being suffo-
cated all the time. Once, in the car, he started screaming like his airway had been cut 
off. He was panicking and didn’t know what to do. After an attack like that, you know 
only one thing: the next won’t be long coming, and one day you won’t get through it. 
The doctor told us that asbestos forms a sort of wall around the lungs which get more 
and more compressed over time. My father went through hell and I want people to 
know. At the end, they gave him morphine. It dulled the pain, but it made him halluci-
nate. He couldn’t control his body. One day, my mother called me to come quick. My 
father was staggering towards me down the corridor, confused and just wetting himself 
everywhere. Lying down so much, his muscles had wasted and he couldn’t walk prop-
erly. Ten days after going back into hospital again, he died. That was in June 2004.”

Personal testimony by Phil Portmann, son of Viktor Portmann, former body shop worker in the canton 
of Soleure, northern Switzerland. From M. Roselli, Amiante & Eternit. Fortunes et forfaiture, Éditions 
d’en bas, Lausanne, 2008, p. 34-35

Further reading

n  Giampiero Rossi, La lana e la Salamandra. La vera sto-
ria della strage dell’amianto a Casale Monferrato, Rome, 
Ediesse, 2008,155 p.

n  Maria Roselli, Amiante & Eternit. Fortunes et forfaitures, 
Lausanne, Editions d’en bas, 2008, 255 p. 

Our website http://hesa.etui.org will keep you updated on 
the course of the trial. 
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The Rotterdam Convention came into law on 
24 February, 2004. The agreement, adopted in 

1998, introduces a legally-binding Prior Informed 
Consent (PIC) Procedure by which exporters must 
notify and get permission from an importing coun-
try before shipping certain chemicals that are on a 
special list. At present, the procedure applies to a 
list of 39 hazardous chemicals. Asbestos is listed, 
but only certain forms of it (actinolite, anthophyllite, 
amosite, crocidolite and tremolite), whereas chrys-
otile, which accounts for more than 90% of world 
asbestos production, is not included.

The 120 signatory States to the Rotterdam Convention 
met in Rome from 27 to 31 October 2008 to discuss 
including chrysotile asbestos and two pesticides in 
the international list of hazardous substances. Only 
tributylitin (TBT), a pesticide compound that is used 
in paint for ship hulls and is toxic to fish, molluscs 
and marine mammals, was accepted. Human health 
was not given the same priority. The governmen-
tal representatives failed to agree on listing either 
endosulfan, a pesticide widely used throughout the 
world, especially by cotton growers, or chrysotile 
asbestos. It has to be said that most of the health 
damage done by both chemicals is suffered by peas-
ant farmers and labourers in the South.

Once again, Canada played a key role in putting the 
block on the Convention. It was represented there 
by effectively two delegations: the official govern-
mental delegation and that of the misinformation 
agency it finances, the Chrysotile Institute, working 
behind the scenes. Canada talked several Canadian 
asbestos-importing States into opposing chrysotile 
asbestos’ inclusion in the list. India, Vietnam, Paki-
stan and the Philippines went along with the tactic. 
The position of Canada and its clients shows how lit-
tle the asbestos lobby itself believes in the possibility 
of its controlled use in workplaces. The fact is that 
prior information by exporting countries is essen-
tial to any policy for controlling the conditions of 

asbestos use. Withholding information is the logical 
extension of withholding knowledge by exporting 
countries determined not to see the consequences 
of their marketing policy. It is significant that Canada 
has never once refused to sell asbestos, including 
for production activities carried on with no health 
protection.

The failure of the Rome meeting puts the very 
continued existence of the Rotterdam Convention 
at risk. The requirement of unanimous support by 
States parties is not realistic. It allows the chemical 
industry lobbies to find allies to veto substances for 
listing. Switzerland put up proposals to resolve the 
situation. Inclusion of the two rejected substances 
should be on the agenda of the next Rotterdam Con-
vention meeting in 2011.

Madhumita Dutta, the Indian delegate from the Alli-
ance for the Rotterdam Convention gave the follow-
ing comment on the situation: “As NGOs working 
with workers and their families exposed to Chrys-
otile asbestos in our countries, we are shocked and 
distressed at the outcome of the decision or rather 
indecision on inclusion of chrysotile asbestos in the 
annex III. It seems obvious that the parties to this con-
vention, including those who have opposed to the 
listing of chrysotile asbestos in the annex III, have not 
disagreed to the science or the scientific process that 
conclusively proves this substance’s ability to harm, 
especially people in the poorer countries. Therefore 
obviously the opposition to its listing has been based 
purely on domestic commercial and political inter-
ests, undermining the larger public health and human 
rights interest that this convention promotes by giving 
rights to countries to make informed decision. This 
is indeed a very sad state of affairs. While the par-
ties here today decide to bring back the decision on 
inclusion of chrysotile asbestos in two or three years, 
there will be so many more lives lost, uninformed and 
unprotected due to this deadly substance, thanks to 
the entrenched position of a few.” n

Rotterdam Convention: 
 good news for fish, workers can wait till 2011

asBEstos
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REACH authorization 

 Will the mountain give birth to a mouse?

CHEMiCals

The new EU Regulation to control the trade and 
use of chemical substances (REACH) came into 

effect in June 2007. It requires manufacturers and 
importers of chemicals to register them with the 
European Chemicals Agency (ECHA) as proof that 
they can be used safely. For chemicals of very high 
concern, industrialists must also get authorization 
for each use in order to continue marketing them. 
Authorization is a procedure designed to identify 
the most dangerous chemicals currently on the 
European market, control the risks arising from 
their uses and replace them with safer alternatives. 
There are thought to be between 1 500 and 2 000 
substances of very high concern on the European 
market.

a long and complex procedure

The authorization procedure, and therefore the 
substitution principle’s intended role in REACH, 
was hotly debated during the protracted negotia-
tions leading up to the adoption of the Regulation. 
The outcome is a cumbersome and complicated 
procedure (see box, p. 27), which broadly runs 
as follows. Before actually being put forward for 
authorization, a substance of very high concern 
must first be identified as such. The production 
volume is irrelevant. Then, it may possibly be put 
on the list of substances that are “candidates” for 
authorization (the “candidate list”). Of all the can-
didate substances, only those that ECHA recom-

In October 2008, the European Chemicals Agency published its first list of dangerous sub-
stances identified as candidates for authorization under the REACH rules. Just 15 chemi-
cals are listed, when it could easily have been 800-plus. This article looks at the whys and 
wherefores of this very low-key start for REACH authorization.

substances of very high concern
Substances of very high concern include sub-
stances which are: 
n  carcinogenic, mutagenic or toxic to reproduc-

tion (CMR) classified in category 1 or 2;
n  persistent, bioaccumulative and toxic (PBT) 

or very persistent and very bioaccumulative 
(vPvB) according to the criteria in Annex XIII of 
the REACH Regulation;

n  identified, on a case-by-case basis, from sci-
entific evidence as causing probable serious 
effects to humans or the environment of an 
equivalent level of concern as those above 
(e.g. endocrine disrupters).

mends should be “prioritised” will be put on the 
list of substances subject to authorization (Annex 
XIV of REACH). Producers of these substances then 
face the choice of either stopping manufacturing 
them in favour of safer alternatives, or obtaining an 
authorization within the allowed time in order to 
continue using them. The Commission may grant 
or refuse authorizations in the particular case. The 
candidate list is also important in placing new obli-
gations on the industrialists who manufacture and 
use these substances, especially duties to down-
stream users and consumers (see box, p. 25).

a very low-key start

The REACH regulation requires the ECHA to pub-
lish its first recommendations on what it considers 
to be the priority substances for inclusion on the 
list of substances subject to authorization (Annex 
XIV) by June 2009 at the latest and to update this 
list at least every two years1. In readiness for this 
deadline, the Agency - which is based in Helsinki 
– busied itself up to June 2008 collecting propos-
als for substances that might feature on the can-
didate list. This involved the Member State Com-
petent Authorities putting forward to the Agency 
16 substances that could potentially be identified 
as being of very high concern2. After a period of 
public consultation, the ECHA Member State Com-
mittee3 unanimously agreed on the identification 
of 15 substances of very high concern out of the 
16 proposed4. The Agency therefore published in 
October 2008 a first list of 15 candidate substances 
for authorization (see table, p. 24). 

In the list of substances classified as dangerous in 
the European Union5, more than 800 are officially 
recognized as being category 1 or 2 carcinogenic, 
mutagenic or toxic to reproduction. This means they 
automatically meet the criteria for being identified 
as substances of very high concern. Furthermore, 
the Commission and Member States have already 
agreed on a further list of 27 persistent, bioaccu-
mulative and toxic (PBT) or very persistent and very 
bioaccumulative (vPvB) substances6. It might have 
been expected, therefore, that the Helsinki Agen-
cy’s first list of candidate substances for authoriza-
tion should include at least all these chemicals. A 
list of just 15 is a far cry from that.

1 REACH regulation, article 58 (3).
2 France proposed five substances, 
Norway three, Germany, Austria and 
Sweden two each, the Netherlands and 
the United Kingdom one each.
3 See: Tony Musu, The European Chemi-
cals Agency, keystone of REACH, HESA 
Newsletter, No. 34, June 2008, p. 8-12 
(http://hesa.etui.org > Newsletter).
4 Cyclododecane was left off for want 
of sufficient scientific evidence to iden-
tify it as a substance of very high con-
cern.
5 Annex I of Directive 67/548/EEC.
6 “OSPAR List of Chemicals for Priority 
Action” on www.ospar.org
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Candidate list of substances for authorization (at 28/10/2008) 
substance name EC No.

(Cas No.)
reason for inclusion Function and examples of use

1 Triethyl arsenate 427-700-2 Carcinogenic Intermediate used in the manufacture of 
semi-conductors

2 Anthracene 204-371-1 PBT Intermediate used in the synthesis of other 
chemicals. Also used in pyrotechnic articles

3 4,4’- Diaminodiphenylmethane  
(MDA) 202-974-4 Carcinogenic Hardener used in epoxy resins and adhesives

4 Dibutyl phthalate (DBP) 201-557-4 Toxic to reproduction Plasticizer used in PVC products 

5 Cobalt dichloride 231-589-4 Carcinogenic Intermediate used in the synthesis of other 
cobalt compounds

6 Diarsenic pentaoxide 215-116-9 Carcinogenic Used for special glass production

7 Diarsenic trioxide 215-481-4 Carcinogenic Used in lead-acid batteries

8 Sodium dichromate
234-190-3 
(7789-12-0 and 
10588-01-9) 

Carcinogenic, mutagenic and 
toxic to reproduction 

Intermediate used in the synthesis of other 
chromium compounds

9 5-tert-butyl-2,4,6-trinitro-m-xylene 
(musk xylene) 201-329-4 vPvB Fragrance used in detergents and toiletries

10 (a) (2-ethylhexyl) phthalate 
(DEHP) 204-211-0 Toxic to reproduction Plasticizer, used in PVC products

11

Hexabromocyclododecane (HBCDD) 
and all major diastereoisomers  
identified:
Alpha-hexabromocyclododecane 
Beta-hexabromocyclododecane 
Gamma-hexabromocyclododecane

247-148-4 
and 221-695-9  
 
(134237-50-6) 
(134237-51-7) 
(134237-52-8) 

PBT Flame retardant, used in plastics, textiles and 
electronic devices 

12 Alkanes, C10-13, chloro 
(Short Chain Chlorinated Paraffins) 287-476-5 PBT and vPvB Used in rubber articles, textiles, adhesives

13 Bis(tributyltin)oxide (TBTO) 200-268-0 PBT Anti-mold used in textiles, leathers

14 Lead hydrogen arsenate 232-064-2 Carcinogenic and toxic to 
reproduction Biocide used for the treatment of wood

15 Benzyl butyl phthalate (BBP) 201-622-7 Toxic to reproduction Plasticizer, used in PVC products

Source: information taken from the ECHA website: http://echa.europa.eu/chem_data/candidate_list_table_en.asp
Greyed-out substances are classified as priority for authorization in the ECHA Member State Committee’s draft Recommendation (published on 14 January 2009)

Why such a short list?

There may be several reasons why the first candidate 
list is so short. One is certainly political. Consumers 
and industrialists themselves might see the candi-
date list as a black list of undesirable substances. 
There was therefore wide support among the Com-
mission and Member States for keeping the first list 
short in order to test the system.

Also, the REACH Regulation now gives European 
consumers the right to ask manufacturers of goods 
(e.g., toothbrushes or household electrical appliances) 
whether their products contain a substance included 
on the candidate list, and manufacturers must reply 
within 45 days. The advantage of a small number of 
substances for industrialists, but also the policing and 
enforcement authorities, is clear to see.

Another reason is the crowded schedule for the 
time within which Member State Competent 
Authorities had to put up their first proposals for 
candidate substances: June 2008 was both when 
the REACH Regulation came into operation and 
the start of the six-month pre-registration period 
for substances. This was a difficult time in which 
the authorities had to juggle many tasks to get 
the system up and running, often with limited 
resources.

Finally, the fact of REACH being a brand new sys-
tem, the complexity of the authorization procedure 
generally, and a possible lack of expertise in some 
Member States may be other reasons why only 16 
substances were proposed by a total of just seven 
countries.
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etc.) to find out which substances the authorities 
are considering preparing an Annex XV dossier 
for7.

How many substances will there 
actually be?

No-one can say for sure before the end of 2009. In 
any event, the Commission is not bound by what-
ever selection of priority substances the Agency 
recommends this June, and some substances could 
well languish on the candidate list forever. Whatever 
“prioritisation” the Helsinki Agency proposes, how-
ever, will give a pointer to the maximum number of 
substances that the Commission is apt to include in 
Annex XIV of REACH. 

ECHA published a first draft recommendation by the 
Member State Committee on 14 January 2009. Only 
7 of the 15 candidate substances are proposed as 
priority8. This may yet change if the Committee takes 
account of whatever comments come in during the 
three month consultation period provided for inter-
ested parties. For the reasons cited earlier, however, 
and the fact that the Regulation specifies that the 
number of substances subject to authorization can-
not exceed the Agency’s capacity to handle appli-
cations within the time provided, the final number 
of substances will likely struggle to get into double 
figures.

the union view

The European Trade Union Confederation (ETUC), 
through its representatives and observers in the 
ECHA, has repeatedly complained that too few  

article 7(2) EU and European Economic Area 
(EEA) producers or importers of articles have to 
notify ECHA if their article contains a substance 
on the Candidate List. This obligation applies if 
the substance is present above 0.1% (w/w) and its 
quantities in the produced/imported articles are 
above 1 tonne in total per year per company.

Notifications of substances included in the Candi-
date List before 1 December, 2010 must be sub-
mitted by 1 June 2011 at the latest.

Notifications of substances included in the Candi-
date List after 1 December 2010 must be submit-
ted 6 months after inclusion at the latest.

article 31(1.c) The supplier of a substance 
included in the Candidate List must provide the 
professional user of the substance with a Safety 
data sheet.

article 31(3.b) The supplier of a non-classified 
preparation which contains a substance included 
in the Candidate List in a concentration above 
0.1% (w/w) must provide the professional user at 
his request with a Safety data sheet.

article 33(1) Producers or importers of articles 
containing a candidate list substance in a concen-
tration above 0.1% (w/w) must provide sufficient 
information to their customers to allow safe use of 
the article.

article 33(2) Producers or importers of articles con-
taining a candidate list substance in a concentration 
above 0.1% (w/w) must provide to any consumers 
who request it sufficient information to allow safe 
use of the article. The information must be provided 
within 45 days of receipt of the request and contain 
at least the name of the substance.

the candidate list puts new obligations on firms

When will the first authorizations 
filter through?

There is still a long way to go between this candi-
date list and the first authorizations being granted 
(or refused). ECHA’s publication of the list of can-
didate substances for authorization is only the end 
of the first stage. The Agency’s Member State Com-
mittee now has to recommend priority substances 
for authorization (1 June 2009 at the latest), after 
which the Commission will have to decide which 
substances to include in Annex XIV (autumn 2009). 
Manufacturers of these substances will then have 
to submit their authorization applications (no ear-
lier than spring 2011). The ECHA’s Risk Assessment 
Committee and Socio-Economic Analysis Commit-
tee then have to draft their opinion on the dossiers 
submitted by industrialists (over a year if applicants 
want to comment on the draft opinion) before the 
Commission can give a final decision. In net terms, 
the first decisions to authorize any of the candidate 
substances published in October 2008 might not be 
taken until early 2013!

Meanwhile, the candidate list has to be updated 
with additional substances of very high concern 
proposed by the Member States or Commission. 
The Commission has been heavily criticized for not 
having proposed any of these in the first list, and so 
hastily asked ECHA to draw up for it identification 
dossiers for five substances of very high concern 
(so-called “Annex XV dossiers”, see box p. 27). The 
Agency is planning a first update of the candidate 
list in October 2009. It has also put on its website 
a register of intentions enabling interested parties 
(Member States, NGOs, industrialists, trade unions, 

7 http://echa.europa.eu/chem_data/
reg_intentions_en.asp.
8 See substances highlighted in the 
table.
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substances of very high concern were proposed and 
finally included in the first candidate list. It argues 
that this very shaky start could put the entire authori-
zation procedure’s credibility on the line and under-
mine REACH’s substitution aims. Also, the small 
number of substances on the candidate list severely 
restricts consumers’ right to know.

The ETUC has therefore called on the Member State 
Competent Authorities, the Commission and the 
ECHA to put on the candidate list all the substances 
already classified as category 1 or 2 carcinogens, 
mutagens and reprotoxins in the EU. Drawing up 
identification dossiers for these should not put a 
drain on official resources as the Regulation provides 
a simplified Annex XV for substances already classi-
fied in Annex I of Dangerous Substances Directive 
67/548/EEC.

Chemical hazards are responsible for a third of 
occupational diseases in the EU9. The ETUC also 
wants priority given to substances of very high con-
cern to which workers are most exposed. Taking its 
cue from the SIN List10, put forward by an alliance 
of environmental NGOs, the ETUC recently pub-
lished a list of priority substances for workers, in the 
hope that the authorities will take a lead from it. 

Conclusions

Authorization in REACH has often been touted as 
the best way of eliminating or replacing by safer 
alternatives the 1500 to 2000-odd most dangerous 
substances currently found on the European mar-
ket. As the Regulation’s measures get rolled out in 
practice, it is becoming clear that authorization is a 
long and winding road which will lead to no more 
than 10 to 15 substances being processed a year. 
At this rate, it will take more than a century to rid  
ourselves of the manufactured chemicals that pose 
most health concerns for workers, the public and the 

environment. The Member State Competent Authori-
ties, Commission and ECHA must sort things out now 
if the high hopes workers and consumers have pinned 
on the REACH authorization procedure are not to be 
betrayed. For that would inevitably bring the whole 
reform into disrepute as a huge con-trick. n

tony Musu, Chemicals Research Officer, ETUI
tmusu@etui.org

EtUC earmarks priority 
chemicals for rEaCH 

authorisation 
On 31 March 2009, the European Trade Union 
Confederation (ETUC) presented a list of prior-
ity chemicals for authorisation under REACH to 
the European Parliament. ETUC is calling on the 
Member States and European Commission for the 
306 substances of very high concern on its list 
– especially the 191 that cause recognised occu-
pational diseases – to be included on the candi-
date list of substances for authorisation under the 
REACH rules.
 
All of the chemicals listed by ETUC are consid-
ered to meet the REACH criteria for classification 
as “substances of very high concern”. However, 
the trade union list goes further as it ranks chemi-
cals by reference to their intrinsic toxicological 
properties and identifies those that cause occupa-
tional diseases which are recognised at EU level.
 
ETUC believes that including the union-listed 
chemicals in the candidate list for REACH author-
isation would cut the incidence of chemical-re-
lated occupational diseases and the inherent costs 
for the community, workers and industry.
 
The ETUC Priority List: http://hesa.etui.org

9 Tony Musu, REACHing the workplace, 
How workers stand to benefit from the 
new European policy on chemical 
agents, ETUI, 2006.
10 “Substitute It Now!” campaign 
(www.sinlist.org).
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The authorisation process comprises four steps. Industry 
has obligations in the third step, but interested parties 
(Member States, industrialists, NGOs, trade unions, etc.) 
can submit their comments in steps 1 and 2. 

step 1 identifying substances of very high concern and 
including them in the candidate list 

Substances of very high concern are identified by the 
Member State Competent Authorities or the Helsinki 
Agency (on behalf of the European Commission) by pre-
paring a dossier – known as an “Annex XV dossier”* – for 
each substance proposed. Interested parties can comment 
on substances for which a dossier has been prepared. This 
procedure results in the Agency’s Member State Com-
mittee drawing up a list of substances identified as of 
“very high concern”, and therefore potentially subject to 
authorization (the “candidate list”). There must be unani-
mous agreement in the Member State Committee for a 
proposed substance to be put on the candidate list. In the 
event of disagreement over a substance, the European 
Commission will decide by the Comitology procedure. 
The candidate list must be published and periodically 
updated by the Agency.

step 2 “prioritising” substances in the candidate list and 
including annex XiV substances

The Agency (via its Member State Committee) then has to 
adopt an opinion to recommend to the Commission which 
of the substances of very high concern on the candidate list 
should be regarded as priority for authorization. The Regu-
lation however requires priority to be given to substances 
that are persistent, bioaccumulative and toxic (PBT), very 
persistent and very bioaccumulative (vPvB), those that have 
wide dispersive uses or that are produced in high volumes. 
The number of “prioritized” substances – i.e., included in 
the list of substances that should be subject to authoriza-
tion (Annex XIV of REACH) – may not exceed the Agency’s 
capacity to handle applications within the time provided.

The interested parties can submit comments during this 
procedure. The Commission then takes the following final 
decisions through a Comitology procedure:
n  whether or not a substance recommended by the 

Agency will be subject to authorization; 
n  which uses of the substances included in Annex XIV will 

not need authorisation (e.g. because sufficient controls 
established by other legislation are already in place);   

n  the “sunset date” by when a substance can no longer be 
used without authorisation.

step 3 applications for authorisation by industry

Applications for authorisation need to be made within the 
deadlines set for each use not exempted from the authori-
sation requirement. They must include among other infor-
mation:

n  a chemical safety report covering risks related to those 
properties that caused the substance to be included in 
the authorisation system (unless already submitted as 
part of the registration);

n  an analysis of possible alternative substances or tech-
nologies including, where appropriate, information 
on research and development foreseen or already in 
progress to develop such alternatives. 

If this analysis reveals that there is a suitable alternative, 
the applicant must submit a substitution plan, explaining 
how he intends to replace the substance by the alternative. 
The suitability of available alternatives is assessed taking 
into account all relevant aspects, including whether the 
alternative results in reduction of overall risks and is tech-
nically and economically feasible.

An applicant can include a socio-economic analysis in 
his application. He must do so if he is unable to dem-
onstrate adequate control of risks and where no suitable 
alternative exists. A fee is payable for each application, 
which may amount to as much as 50 000 euros.

The Agency provides expert opinions for all applications 
via its Risk Assessment Committee and its Socio-Economic 
Analysis Committee tasked with preparing opinions. The 
applicant can comment on these opinions. 

step 4 Granting of authorizations by the European 
Commission

Authorisations will be granted if the applicant can demon-
strate that the risk from the use of the substance is adequately 
controlled, even where there is a safer alternative substance 
or technology. The “adequate control route” does not apply 
to substances for which it is not possible to determine 
thresholds and substances with PBT or vPvB properties. 

If the risk is not adequately controlled, an authorisation 
may still be granted if it is proven that the socio-economic 
benefits outweigh the risks and there are no suitable alter-
native substances or technologies. 

Downstream users may only use such substances for uses 
which have been authorised. For this they must either:
n  obtain the substance from a company that was granted 

an authorisation for that use. In this case, they must stay 
within the conditions of that authorisation, and notify the 
Agency that they are using an authorised substance; or

n  apply themselves for authorisations for their own uses. 

All authorisations will be reviewed after a certain time-
limit, set on a case-by-case basis.

* There are three kinds of “Annex XV dossier” in the REACH Regu-
lation: for the identification of a substance of very high concern; 
for proposing the harmonized classification and labelling of a sub-
stance; for proposing the restriction of a substance.

How does the authorization procedure go in practice? 
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The European Trade Union Confederation (ETUC), 
Business Europe, UEAMPE and CEEP1 signed an 

autonomous framework agreement on work-related 
stress on 8 October 2004.

The agreement gives the social partners and their 
representatives a framework for action focused on 
ways of preventing, identifying and eliminating the 
problems that give rise to work-related stress. It is an 
“action-oriented” agreement which says that when 
a stress situation starts to appear in the work place, 
steps must be taken to prevent, eliminate or reduce 
it. These “anti-stress” measures are a joint responsi-
bility for management and labour.

The measures taken may be collective or individual, 
depending on the context of the problem arising, 
but collective action will be always preferred and 
the agreement does not seek to apportion blame 
on the individual, whether cause or victim of work-
related stress. 

In signing up to the agreement, the European social 
partners recognize the particular importance of stress 
and the need to eliminate or reduce it as a means of 
improving health, safety and efficiency at work with 
the social and economic gains that will bring for 
workers, employers and society generally. 

This specific recognition is not, though, intended 
to brush aside employers’ existing legal duty under 
Framework Health and Safety at Work Directive 
89/391 to assess, prevent and eliminate the risks of 
stress: that obligation is specifically incorporated 
through the linkage that the agreement makes with 
that Directive. 

The signatory parties finally agreed on the instru-
ments and procedures for its implementation, and 
on its dissemination and transposition, between 
2004 and 2007.

the state of play 

Implementation of the agreement had to be carried 
out within three years of its date of signature, i.e., by 
October 2007. Based on their experience with the 

preceding framework agreement on telework, the 
social partners decided to draw up a yearly summary 
of implementation and a joint final report in June 
2008. Twenty-one Member States of the European 
Union and European Economic Area – the excep-
tions being Bulgaria, Estonia, Greece, Iceland, Italy 
and Lithuania – had submitted joint final reports by 
June 2008.

The various initiatives taken – whether Europe-wide, 
national, sectoral or workplace-level – all demon-
strate that the European social partners have really 
moved along the road mapped out by the agreement 
to take practical action against work-related stress.

The first initiatives were to get the agreement trans-
lated into the languages of countries where English 
was not the main language: this in turn meant the par-
ties agreeing on the new text, and was generally done 
on a bipartite or sometimes tripartite basis. In some 
countries, recommendations and other forms of guid-
ance were annexed to the translated agreement.

Activities to disseminate the agreement were then 
organized in several countries. These activities 
took the form of joint or separate seminars, train-
ing courses and leaflets, and in a number of Euro-
pean firms, schemes designed to measure and act on 
workers’ stress levels.

Transnational activities were also staged and are 
described in detail on the European social partners’ 
resource centre websites2: they include a range 
of activities under the ETUC support programme, 
including a website on stress (and the other frame-
work agreement issues), translations into Member 
State languages, agreement dissemination confer-
ences held throughout Europe, as well as seminars 
like “Training & Mentoring on European Social 
Dialogue”, and the drafting and distribution of an 
explanatory and educational brochure. The social 
partners’ resource centres have themselves been key 
delivery systems for disseminating the agreement, its 
translations and updates on implementation.

A raft of instruments – ranging from social part-
ner agreements to tripartite activities – have been 

Social partners give work-related stress agreement 
 a positive report card 

strEss

At a press conference in December 2008, the European social partners unveiled their final 
report on implementation of the framework agreement on work-related stress which they had 
signed four years earlier. It is clearly too soon to tot up its practical impact in workplaces, but 
one thing that can already be said for sure is that it will have helped start the debate going in 
countries where it was off-limits, and revive it in those where it was stalled. 

1 European Association of Craft 
Small and Medium-Sized Enterprises 
(UEAMPE), European Centre of Enter-
prises with Public Participation and of 
Enterprises of General Economic Inter-
est (CEEP).
2 A list of websites is available on http://
hesa.etui.org > Main topics > Stress.
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brought in; the sheer number and variety of these 
show how much importance the social partners 
and their respective members place on the agree-
ment and the significance of work-related stress. 
The social partner negotiations reflected the differ-
ing framework of labour relations in each Member 
State.

This implementation drive has yielded national, sec-
toral and workplace collective agreements, good 
practice guidance and implementation through 
national legislation, as happened in Belgium, Latvia, 
the Slovak Republic and the Czech Republic where 
the legislation was amended for the purpose.

Tripartite activities to implement the framework 
agreement on work-related stress were developed 
in Slovenia, Hungary, Luxembourg, Latvia, Norway 
and Portugal.

Finally, complementary activities ranging from “stress 
barometers” through the development of stress level 
assessment tools to training activities, have also 
been organized by the social partners on a tripartite, 
bipartite or individual basis. In Germany and Aus-
tria, awareness-building campaigns have been run 
on different fronts (accident insurance, health care 
insurance, etc). In Sweden, a joint worker/employer 
developmental project was set up based on a joint 
handbook. A “stress barometer” was developed 
in Denmark, while the social partners in Portugal 
drafted a co-operation agreement.

The social partners, especially in the 12 new EU 
Member States, faced problems in implementing 
this new type of instrument. But the real challenge 
posed by the nature of the instrument and, more 
especially, the scale of the problem in the European 
work environment, prompted most of the stakehold-
ers to get firmly to grips with work-related stress, 
as is shown by the sheer volume and quality of the 
actions carried out.

the future

The success of the agreement is partly to be seen in 
the efforts put in to disseminating and implement-
ing it, as described above. Let there be no mistake, 
however: its real effectiveness will be gauged by 
the overall level of complaints about work-related 
stress. If the agreement delivers on its aims, overall 
levels of work-related stress should come down. 
Measuring these levels is a practical proposition 
thanks in particular to the studies done every five 
years by the Dublin Foundation for the Improve-
ment of Living and Working Conditions. But there 
are limits and risks to it: getting workers’ subjective 
opinions on a concept as broad as that of work-
related stress also involves methodological chal-
lenges, and means that we must look at what is 
really being measured and what might skew the 
results.

It is a known fact that asking a question may focus 
special attention on something that might otherwise 
be dismissed as minor: this is what is known as stig-
matization; it artificially inflates the overall level 
of complaints and is one of the unintended conse-
quences of this type of agreement.

However, if the variabilities of “work-related stress” 
are interpreted in two stages, the first stage increase 
in complaints should probably be seen as a positive 
effect of the agreement. As one of its key aims is to 
raise understanding of the phenomenon, logically 
we should see a rise in reported cases. In the second 
stage of implementation of the agreement – follow-
ing on from the awareness-building – the anti-stress 
measures developed and implemented should result 
in a decrease in the overall incidence of complaints 
in Europe.

It is this medium-term trend that we propose be taken 
and used to measure the effective reduction of work-
related stress in the post-awareness-building stage. 

Being “action-oriented”, the framework agreement 
adds to the preventive mechanisms already con-
tained in Health and Safety at Work Directive 89/391 
by targeted preventive action on what causes work-
related stress, or trying through specific measures to 
reduce the harm it causes.

Finally, as the framework agreement comes under 
the European social dialogue, it plays into the devel-
opment of a tool that so characterizes the changes 
in labour relations within the EU: each advance 
made during the negotiations for a new autonomous 
agreement helps move the instrument forwards and, 
through the agreed joint assessments, to build up 
an increasingly effective framework. This is how the 
experience and lessons of the Telework Agreement 
found their way into the text of the Stress Agree-
ment which itself helped to enhance the text of the 
Framework Agreement on Harassment and Violence 
at Work signed by the European social partners in 
April 2007. n

roland Gauthy (rgauthy@etui.org) 
and stefan Clauwaert (sclauwae@etui.org), 
Research Officers, ETUI

More

The work-related stress briefing page on the ETUI website 
– http://hesa.etui.org > Main topics > Stress – contains 
the social partners’ final report together with a long list of 
downloadable documents on the implementation of the 
Framework Agreement in the Member States and other 
anti-work-related stress measures taken at national level.

More information on the autonomous framework agree-
ments negotiated by the European social partners is availa-
ble on the ETUC and Businesseurope dedicated websites:
http://resourcecentre.etuc.org/Agreements-57.html 
http://www.erc-online.eu/content/default.asp?PageID=511
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“They’re moving abroad – we’re paying!”
Trade union comic book tells the story of restructuring 

Industry relocation is anything but a new problem in 
Europe. For more than a decade, leader-writers have 
been pillorying firms that offshore to the pay havens 
of Eastern Europe, the Maghreb or Asia. What these 
bosses do has gone from being beyond the political 
pale to little short of criminal in today’s economic 
and financial crisis. 

Some elements in the Western European establish-
ment have hijacked the public’s condemnation of 
social dumping by Eastern European countries in 
a bid to save face and pass the buck for the loss of 
industry to the newcomers. In point of fact, many of 
the EU’s new Member States are also seeing their jobs 
being exported to even lower labour cost countries. 

Comic it isn’t, but some European trade unions 
have now banded together to skewer the dark side 
of restructuring and relocation in a comic way. 

Thanks boss! is the title of a comic book jointly-
created by France’s CGT union and British, Hun-
garian, Bulgarian and Spanish trade unions or 
institutes. 

They tell five stories that draw on real-life situa-
tions, but using the tools of the ninth art. The 
authors blend fantasy with imagination and some 
wide-eyed innocence to come up with a sort of 
social realism – a genre little explored in the comic 
book world.

The comic book is available free of charge in the five 
languages of the countries in which the story is told.  
20 000 copies have been printed.

to order it in:
English: info@lrd.org.uk
French: gseitz@cgt.fr
Spanish: i.dudzinski@istas.ccoo.es
Bulgarian: edimitrova@citub.net
Hungarian: kgyorgy@mszosz.hu
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Young Javi, whose two loves are American com-
ics and Barcelona, is Super Striker in his dreams, 
stopping “ the baddies who want to move work far 
away”. The combined efforts of Javi and workers’ 
mobilization persuade the boss not to relocate the 
firm and Javi’s dad keeps his job. 

Erzebet, a young Hungarian worker, has lost her 
job due to migration of production. On holiday in 
Tunisia, she finds the same kind of shoes on sale 
in a local market as she was making in Budapest. 
She tracks them back to the factory which took over 
production and finds Tunisian women working in 
appalling conditions.

The loss of industry in Britain is looked at through 
the “poster case” of the pit closures. Proud of their 
work, and with a strong identity as working class 
survivors, the miners will not bow to the inevita-
ble. They pool their redundancy pay to buy their pit. 
They bring in new safety standards and improve the 
mine’s profitability. The venture lasts ten years, but 
nature eventually proves more intractable than the 
Iron Lady. With the last seam worked out, the pit-
head gates close for the final time, but the pitmen 
have preserved their dignity.

The transition from a collectivist economy to rabid 
capitalism experienced by the Eastern European 
countries is illustrated by the conversion of a metal 
producing plant into a toxic waste processing cen-
tre. Or when workers’ health is put in the centre of 
a Monopoly board where international investors and 
local mafia bosses move the playing pieces. 

In France, the big Mediaphone call centre business 
has to cut back the workforce on order of the share-
holders. Here though, unlike the Spanish scenario, 
labour action by the young workers and their union 
rep fails to save the jobs. Capitalism’s new forcing 
grounds are worlds without pity. 

The five stories were designed by professional illus-
trators and writers working closely with European 
trade unionists. Each of the five stories has a coda, a 
narrative setting the heroes’ journeys in the country’s 
social and political context. As well as the economic 
drama, the book deals with a rarely-reported aspect 
of restructuring: the impact on workers’ health. 
“Employees’ health gets consistently ignored, even 
though it results in suicides, deep depression and 
divorce”, which also affects victims’ families (chil-
dren having problems at school, etc.), says occupa-
tional health doctor and project coordinator Gilles 
Seitz. n

and safety at work terms is vinyl 
chloride monomer, which has 
been responsible for thousands 
of deaths in the plastics industry. 
Other highly toxic monomers 
used in the chemical industry 
include styrene, acrylamide and 
butadiene.
 
As a result of chemical industry 
lobbying, registration of polymers 
was dropped from the final ver-
sion of REACH through a general 
exemption in laid down article 
2 (9). But monomers still have 
to be registered, and the duty 
applies to all polymer manu-
facturers and importers if two 
conditions are met: the polymer 
consists of a minimum percen-
tage of monomers, and the total 
quantity of monomers ending 
up in the final polymer either 
unbound or chemically bound to 
the polymer makes up 1 tonne or 
more a year.
 
REACH’s wording is crystal 
clear on this point. All mono-
mers that meet the article 6 (3) 
conditions must be registered. 
What the chemical industry is 
doing under the guise of getting 
the legislation clarified is trying 
to get a fresh exemption that 
would apply to what they call 
“reacted” monomers, i.e., ones 
that have formed covalent bonds 
with a sequence of other mole-
cules to form a polymer. The fact 
that these monomers no lon-
ger have the form of individual 
substances with toxicological 
characteristics unlike polymers 
is irrelevant to health and safety 
at work, because their toxicity as 
monomers can expose produc-
tion workers to risks.
 
This case typifies the chemical 
industry’s strategy of whittling 
away the rules that protect the 
health of workers, the public 
and the environment. The British 
government seems to be in two 
minds about this case. DEFRA 
believes that the question as to 
a purported direct contradiction 
between article 2 (9) and article 
6 (3) of REACH stands a reaso-

Four chemical firms attack 
REACH in the ECJ

Proceedings in the European 
Court of Justice opened on 27 
January on a point of law referred 
by a UK court concerning certain 
provisions of REACH, the new 
European Regulation on trade in 
chemicals. This case is important 
both for the substantive issues 
involved and for its insights into 
the strategy of some chemical 
firms. 
 
It is basically about getting par-
ticular provisions of the REACH 
Regulation annulled. As firms 
cannot directly attack the Regu-
lation in the ECJ, they have taken 
a roundabout route. Four firms 
– SPCM (based in France), CH 
Erbslöh KG (Germany), Lake 
Chemicals and Minerals Limited 
(United Kingdom) and Hercules 
(based in the USA) – issued pro-
ceedings against the UK govern-
ment’s environment department 
(Defra) to force a referral by the 
UK’s High Court to the ECJ for 
preliminary rulings on three 
questions. 
 
The High Court handed down its 
judgment on 11 October 2007. It 
declined to refer two of the three 
questions raised by the firms, and 
agreed to refer one. This question 
relates to article 6 (3) of REACH 
requiring monomers to be regis-
tered. The applicant firms conten-
ded that to apply this requirement 
to all monomers would be irra-
tional, discriminatory or dispro-
portionate. It is a tortuous proce-
dure by which the four firms are 
basically trying to get article 6 (3) 
annulled.
 
What is the central issue to this 
case? The European Commission 
originally proposed that poly-
mers should be registered, but 
with certain exemptions. Poly-
mers are chemicals composed 
of repeating structural units 
of low molar mass, known as 
monomers. Plastics, for instance, 
are polymers. One of the most 
infamous monomers in health 
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in memoriam Henri pézerat:  
the EtUi has lost a good friend and associate

It was with profound sadness that the European Trade Union Institute learned of the death of Henri 
Pézerat on 16 February. An internationally-renowned toxicologist, Henri rose to public prominence 
in the late 1970s as a campaigner against asbestos. The discovery that the Jussieu university campus 
buildings in central Paris contained asbestos started him campaigning to bring what were then the very 
largely unappreciated dangers of the fibre to official and public notice. 
 
Thereafter, Henri Pézerat was a tireless activist in the cause of better health and safety at work. From 
Jussieu to the recent saga of asbestos-stripping the French aircraft carrier Clemenceau, he was to the 
fore in every fight – to get asbestos banned worldwide, naturally, but also alongside workers suffering 
from cancers caused by exposure to heavy metals and chemicals.

As an engaged scientist, Henri Pézerat actively supported the original Trade Union Technical Bureau 
set up by the ETUC, now part of the present-day European Trade Union Institute. That support remained 
constant to the end. Latterly, we benefited from Henri’s advice and input to a brochure being pro-
duced on work-related reproductive risks. And more recently still – just days before he was hospital-
ized – he again supported us in our moves to stop the extension of derogations to the asbestos ban in 
the European Union. 

“A scientist in a class of his own who uncompromisingly called industrial, financial and political 
responsibilities to account for past and present health disasters, Henri Pézerat’s essential concern was 
humanity. That was the mark of the man, and what strengthened our belief in humankind”, said the 
International Ban Asbestos Secretariat in a press release. A fitting tribute that the ETUI wholeheartedly 
endorses.

nable chance of success in being 
referred to the ECJ, but that “the 
government does not necessarily 
agree that the claim is valid”.

The advocate general’s opinion 
is expected on 10th March 2009. 
The Court’s judgement should be 
published before the end of the 
year. n

References: Case C-558/07, SPCM 
SA, C.H. Erbslöh KG, Lake Chemi-
cals and Minerals Limited, Hercules 
Incorporated v Secretary of State for 
Environment, Food and Rural Affairs; 
High Court Judgment, R (SPCM SA and 
Others) v Secretary of State for Environ-
ment, Food and Rural Affairs [2007] 
EWHC 2610 (Admin).

Reproductive health  
at work: Commission 
returns to the fray

Current Community legislation 
on preventing work-related risks 
to reproduction falls short of the 
mark. Bringing reprotoxins into 
the Carcinogens and Mutagens 

Directive has been under discus-
sion for years. The Commission 
consulted the social partners 
on it, and the ETUC was all in 
favour. 

In 2008, DG Social Affairs yiel-
ded to pressure from various 
sides and dropped the idea of 
including reprotoxins in the Car-
cinogens Directive, revealed by 
the invitation to tender for an 
impact assessment study on the 
different scenarios for amend-
ments to the Carcinogens and 
Mutagens Directive. No proper 
explanations were ever given.

Immediately on discovering 
DG Social Affairs’ turnaround, 
the unions demanded expla-
nations and pulled apart the 
different excuses put forward 
for the failure to act on work-
related reproductive risks. Their 
action seems to have had the 
desired effect. In an answer to 
a recent parliamentary question 
tabled by Glenis Willmott, Com-

missioner Spidla said that the 
option of legislative action was 
being looked at. The need now 
is to make up for lost time and 
bring forward an amendment to 
the Carcinogens Directive that 
finally harmonizes prevention 
policies on work-related repro-
ductive risks. n

Reference: H-0935/08, Commission’s 
reply, 17.12.2008

EP caps working week  
at 48 hours

The European Parliament (EP) 
meeting on 17 December scrap-
ped Member States’ ability to 
allow workweeks longer than 48 
hours, a let-out extensively used in 
the United Kingdom and by some 
sectors in 14 other countries.

The key amendment that did 
away with the 1993 Working 
Time Directive opt-out was 
passed by 421 votes against 273 
with 11 abstentions.

The MEPs also rebuffed the EU’s 
governments to decide that all 
“on-call time” – non-working time 
present at the workplace – was to 
be included in working time.

Thousands of workers had protes-
ted in Strasbourg on 17 December 
at a European Trade Union Confe-
deration (ETUC) rally to call on 
Parliament to cap working time. 

“Now, we have defeated moves to 
make it easier for bad employers 
to impose excessive working 
hours”, commented ETUC Gene-
ral Secretary John Monks.

This second reading vote, which 
had to be passed by a quali-
fied majority of 393 MEPs in 
Strasbourg, foreshadows a very 
uneasy conciliation procedure 
with the Council of Ministers of 
the European Union. It torpedoes 
the agreement on the revision 
of the 1993 Directive that the 
Twenty-Seven managed to scrape 
together on 10 June. n

scoreboard of European  
oHs legislation

To keep up with the European health 
and safety at work policy agenda, 
you can now find our “Scoreboard 
of European OHS legislation” at 
http://hesa.etui.org > Main topics > 
European legislation.
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